Chapter 6: “Intentional Torts”
· Tort:  a wrong that can be rectified by a CIVIL trial.  Receive $ damages or injunction since it is civil.
· 3 types of Torts: Intentional Business Torts, Unintentional (Negligence), and Strict Liability.
· “Tortfeasor” is the person that caused the tort to happen (the actor involved)
· Compensatory damages: intended to compensate or reimburse the Plaintiff for actual losses to make the plaintiff whole and put him or her in the same position that she or he would have been had the tort not occurred.  (special and general damages)
· Special damages= compensate the plaintiff for quantifiable monetary losses, such as medical expenses, lost wages, and benefits (now and in the future), extra costs, the loss of irreplaceable items, and the costs of repairing or replacing damaged property.
· General damages= compensate individuals (not companies) for the nonmonetary aspects of the harm suffered, such as pain and suffering.
· Punitive damages: used to punish the wrongdoer and deter others from similar wrongdoing.  Punitive damages are appropriate only when the defendant’s conduct was particularly egregious or reprehensible.
· If a tort is civil, 3 options: Compensatory Damages, Punitive Damages, Injunctive Relief
· (An injunction= court telling you to do something or not to do something.  It is a court mandate.  Either do it, or be fined)
· Intentional Torts:  intentional torts require that a tortfeasor possess the INTENT to do that act that causes the Plaintiff’s injuries.  Main element of intentional tort is intent.
· Types:  Assault, Battery, False Imprisonment, Defamation, Invasion and Misappropriation of Privacy, Intentional Infliction of Emotional distress (IIED), and Fraudulent Misrepresentation.
· Assault:  the threat of immediate harm or offensive contact or any action that arouses reasonable apprehension of imminent harm. (Ex:  Acting like you are going to hit someone).  Assault causes you fear that you are about to be injured.  All from a reasonable person’s perspective. 
· If you have a means of escape, no assault.
· Example: (Past test question): A girl gets a phone call at work from her boyfriend.  He says he thinks she’s been cheating and is coming to her work to find her.  She is scared.  Assault? ( No.  He’s not there.  She has a means of escape.
· Assault is in itself a tort.  Can have just assault, just battery, or both.
· Battery:  unauthorized and harmful OR offensive contact with another person.  (Ex:  Can be: Unsolicited kiss, a punch, tripping a person, or extensions of a person).  Battery is the actual physical touch.  Not criminal.  Civil.  
· Battery is any extension of the person.  If you hit someone’s hat, and they are wearing the hat and suffer an injury, you have battery, because a hat is an extension of the body.
· Someone banging on my car window( Car is an extension of me.  I can argue assault and battery.  They touched my car (an extension of me).  I am fearful.  Even if I can drive away, I am still fearful.  A reasonable person would feel concerned.
· Ex:  Joe sneaks up behind Bob and hits him on the head as a joke.  No assault, because no apprehension of fear exists.  But battery exists, because Bob was injured physically.
· Defenses to Assault and Battery:
· Consent:  person consented to an act
· Ex: Boxer in a boxing ring.
· Self-Defense:  defense of your body
· Ex: Someone comes at you with an imminent threat.  (If you ever get in a fight, claim self-defense)
· Defense of Others:  can protect others who are in real or apparent danger
· Defense of Property:  protection of home
· Problems with defense of others and defense of property
· False Imprisonment:  intentional confinement of a person (*against their will) without justification and without authority.
· Doesn’t necessarily have to involve barriers.  Can also be threat of harm or false assertion of authority
· Shopkeepers Privilege: a shop owner can detain a person suspected of shoplifting if:
· There are reasonable grounds (suspicion)
· It is for a reasonable time
· They investigate in a reasonable manner
· Ex:  None of you can leave the store until I find out who stole my purse. ( No authority to hold you, so no false imprisonment.  Not confined
· Court looks at:  was it reasonable to hold the person??
· Defamation of Character:  FALSE statement made about a person by another. “Published” doesn’t have to be written.  Can be said, facebooked, emailed, etc.  Have to pinpoint something that happened because of something that was said. 
· REQUIRES:
· Plaintiff must prove Defendant made an untrue statement
· Statement was intentionally “published” to a third party.
· Libel= written statement
· Slander=oral statement
· Defamation can arise if a false statement is made about a person’s product, business, or title to property not just about a person.  For example, Firestone made a false statement about Goodyear tires.
· However, if a statement is made but it is true, even if it’s offensive, it’s not defamation.  Defamation must be false.  Simply stating an opinion is fine.
· TRUTH is almost always an ABSOLUTE DEFENSE.
· Privileged Speech—1st Amendment Protections?
· Can have an absolute privilege if you’re an attorney in the court room or legislative body
· Can have a qualified privilege if you are an employer giving an evaluation (oral or written)
· Ex 1:  In order to show someone is lying, I say some inflammatory things that aren’t necessarily true and will cause someone to spill the truth
· Ex 2:  I am given a review by my boss who states that I am a lying, untrustworthy employee who shouldn’t be trusted around money.  This is okay as long as it isn’t published.
· DAMAGES with Defamation:  
· Libel( general damages
· Slander( “special damages”.  Note:  Slander per se DOES NOT have special damages requirement
· Must show economic loss/injury 
· Intentional Infliction of Emotional Distress (IIED):  Extreme and outrageous conduct.  What a normal person would say “OUTRAGEOUS”.
· Have to show real injury (ex. You lost weight, weren’t sleeping, had to seek psychological help, etc)
· Ex:  paraplegic girl who was molested at her high school.  Principal said not to call the police and offered to handle it internally.  A court would see this as outrageous.
· This is a tough tort to get actionable damages on
· REMEMBER that INTENT is the main element
· Invasion of Privacy:  a violation of a person’s right to live his or her life without unwarranted and undesired publicity.
· Do you have a constitutional right to privacy?  Yes through court interpretations.  It isn’t written, but interpreted in several amendments.
· What about super stars who “just want to be left alone”? ( Depends of the situation.  Depends if someone crossed boundaries.  Invading private space is an invasion of privacy.
· Invasion of privacy includes:
· Intrusion to an individual’s private house, belongings, car, or private effects
· Publication of information about a person that places a person in a false light
· Public disclosure of private facts (Ex. Breaking into Sarah Palin’s email and distributing findings= public disclosure of private facts)
· Eavesdropping, wire tapping, email
· Misappropriation of Name:  (AKA: Appropriation or Right of Publicity).  An attempt by a person to use another person’s name or identity for commercial gain.
· Ex:  Using Danicka Patrick’s name or likeness to sell a product she didn’t say you could use
· Damages( will receive profits and obtain an injunction
· **Since it is a property right, can transfer the right at death or to beneficiaries under a will
· Fraudulent Misrepresentation:  Statement that is made as FACT that is INTENTIONALLY misleading for purposes of financial or personal gain.
· 5 elements to fraudulent misrepresentation:
· Misrepresentation of a MATERIAL fact or reckless disregard of truth
· There must have been INTENT
· Person must have justifiably relied on misrepresentation
· Damages have to be suffered
· Has to be relationship between the misrepresentation and the injury to the Plaintiff
· Puffery or sales talk does NOT equal fraudulent misrep.
· Also, KEY POINT: MUST BE A STATEMENT OF FACT, NOT OPINION.
· Ex: using, “I think”, “it might”, “maybe”, does NOT equal intent
· Ex: let me get you in that car today that will get you 65 miles to the gallon guaranteed
· SIDEBAR:  
· Malicious Prosecution:  where someone intentionally and maliciously brings a lawsuit with no basis.  This is a crime, and a tort.
· Abuse of Process:  if someone uses the legal system for harassment or to force someone to do something they wouldn’t otherwise do.  (legal system used to harass someone).  Intentionally trying to hurt someone.
· Duress vs. Abuse of Power:  key difference is burdens of proof.  Malice vs. no malice
· There are 2 types of Business Torts:  
1. Wrongful Interference with Contractual Relations:
a. A legally binding contract
b. A 3rd party must know that a contract exists
c. 3rd party must INTENTIONALLY cause one of the parties in the K to breach the contract.
For example:  Michael Jordan has contract with Gatorade.  PowerAde purposefully entices him to breach his contract with Gatorade.  PowerAde intentionally caused him to breach, when they knew a K existed. 
2. Wrongful Interference with Business Relations:
a. An established business relationship
b. The tortfeasor by use of a *predatory method* (malicious)  INTENTIONALLY causes the business relationship to end
c. Plaintiff suffers damages as a result of tortfeasor’s actions.
i. A new chain store next to a mom and pop store.  If they steal business, it’s just competition.  If they are being sneaky, predatory, malicious, they are committing wrongful interference with business relations.
· Intentional Torts—Property:  2 types of Property( real and personal
· Real:  land and anything permanently attached (house, barn, garage, farm)
· Personal:  movable property (jewelry, cars)
· Trespass to Land:  interference of owner’s right to exclusive possession or interference with enjoyment of land (below, above, or on ground) ( ex. coming onto owners land without permission or toxic waste dump next door.  Look at what is truly injury.
· Trespasser:  someone who comes onto the land UNINVITED.
· Licensee:  person who has permission to come on land.  If they are asked to leave and fail to do so, they are a trespasser.  (**invited for a specific purpose and time)
· An owner can detain or hold a trespasser for a reasonable time without being liable for assault, battery, or false imprisonment
· Invitee:  invited onto property by a business. (Anywhere where the public itself is invited in( like Wal-Mart).  This deals specifically with business.
· Protection of Trespassers:  
· Why would the law protect a trespasser? ( In common law, no need to protect, but in new law, you owe a reasonable duty of care to your trespasser.
· **The law protects life and limb above property (IN A CIVIL TRESPASS)
· Attractive Nuisance Doctrine:  protects children of tender years (13 and under).  Be careful when dealing with children.
· A child is attracted to something on your property like a pool, pipes, lumber, etc.  A court will always protect the child.
· If the thing in question is artificial, the responsibility is on you (like a pool).  Protects the child in an injury
· Trespass of Personal Property:  when someone interferes with uses or enjoyment of personal property, for example, ruining someone’s computer hard drive.
· Damaged or ruined personal property is trespass of personal property.
· Conversion of Personal Property:  when someone is given permission to use property but doesn’t return it, for example borrowing a book, and instead of returning it, selling it at the bookstore.  (converting someone else’s property to own use and not giving it back)
· 2 types of Miscellaneous Intentional Torts:
· Slander of Quality:  goes to a person’s PRODUCTS.  (pizza example(slandering the product)
· Slander of Title:  goes to the legal OWNERSHIP of property.  (as to who actually owns the property)
· These can be interwoven with defamation
· Both have specific damages and are both hard to prove
· They can be written or oral (even though slander technically is the “spoken” word)
· CONCLUSION:
· Can ask for more than one tort, and attorneys will often ask for as many as possible (but must have a legitimate argument for each)(or else it’s a “frivolous lawsuit”
· Some of these torts have defenses
_______________________________________
Chapter 7: “Unintentional Torts—Negligence”

· Negligence:  A person is liable for harm that is the foreseeable consequence (or result) of their action.
· An omission to do something which a reasonable person would do or doing something that a reasonably prudent person would not do

· Ex:  throwing a lit cigarette out the window onto dry grass and causing a wildfire.

· 4 Elements of Negligence:  (The Plaintiff MUST PROVE ALL 4)

· 1.  Defendant owed a duty of care

· 2.  Defendant “breached” (or failed) this duty

· 3.  Plaintiff suffered an injury due to the breach

· 4.  Defendant’s negligent act caused the Plaintiff’s injuries

· Can be an injury to person or property

· Reasonable Person Standard:  what would a reasonable person have done or not done in the similar situation

· Duty of Care (1st element of Negligence):  the obligation each individual has not to cause harm to another person.

· “Reasonable person standard”:  Court looks at how an objective, conscientious, careful person would have acted in the same situation. 

· ***It DOES NOT MATTER if the Defendant’s subjective thought is “I didn’t mean to”.

· Defendants with an expertise (e.g. Doctor) are held to the standard of a “like” expert.  Look at if they would’ve done the same thing or an action similar.

· Breach of Duty (2nd element of Negligence):  failing to use care or act as a reasonable person would.

· Can be an action or a failure to act (inaction)

· Ex:  Action= leaving your spilled water on the floor and not cleaning it up

· Ex:  Inaction= come to the emergency room after an accident and the nurses ignore you or you are left in a room alone (they didn’t treat you)

· Injury to the Plaintiff (3rd element of Negligence):  the plaintiff must suffer personal injury to themselves or to their property in order to recover.

· Ex:  person backs into their own fence.  No one is hurt and there is no real injury to the fence. ( no recovery

· Damages depend on person/property injured.

· Ex:  baseball player and I get in an accident and we both injure our arms.  Because the baseball player NEEDS his arm for his job, he will get more compensation than I would.

· ***look to see who was injured.  This makes a difference in the amount of damages awarded.  (past test question)
· Causation (4th element of Negligence):  a person isn’t liable unless the act causes the plaintiff harm.  2 types of causation:
· Cause in Fact:  the actual cause of the accident—uses the “but for” the defendant’s act or omission, there wouldn’t have been an injury.  *Did the injury occur because of the defendant’s act, or would it have occurred anyway??  **If an injury would not have occurred without the defendant’s act, then there is a causation in fact.  This determines whether there was an actual cause-and-effect relationship between the act and the injury suffered. (more below)

· Proximate Cause:  the point at which a negligent party is legally responsible for the foreseeability of the harm.  Look at what would be a foreseeable consequence of your negligence. (more below)

· Cause in Fact:  must be proven before Plaintiff can recover.

· Harm suffered must be result of defendant’s actions.

· Must be the cause and effect of plaintiff’s harm

· Ex: person breaks their arm when they are hit by a car riding their bike.

· What if:  same scenario, but while the person is being tended, a drunk driver runs into them. ( Not foreseeable.  Not a logical chain of events

· What if:  same scenario, but the person who is being tended to ends up with an infection from the broken arm. ( Foreseeable

· You are looking for a logical chain of events.  Was it foreseeable?

· Proximate Cause:  also known as “legal cause”.  The defendant is not necessarily liable for all damages.  The test is whether or not an occurrence was a foreseeable result.

· When can you potentially cut off your liability?  The defendant who is not found to be the proximate cause is not liable.

· Ex:  Dr. G picks up kids from the babysitter, and once in her car, realizes she forgot to pay.  She leaves the kids in the car, with the engine running, and goes inside to pay.  The kids knock the car into neutral, and the car rolls back, hitting a pedestrian.  Dr. G is liable for her injuries that were sustained from the impact with the car.  However, as the lady is lying in the street, a block away a gas line explodes and she is injured further by debris.  This is an unforeseeable chain of events, so Dr. G would not be liable for these extra injuries.  The law stops her responsibility here.

· There are 4 defenses to Negligence:
· Superseding or Intervening Event:  Defendant is only liable for foreseeable events.  The liability is cut off when the injuries are no longer a result from a foreseeable chain of events.

· Assumption of the Risk:  defendant can use against plaintiff who knowingly and voluntarily enters into or participates in a risky activity that results in an injury.  ( you assume risk when you knowingly enter into a risky event or activity, such as skiing 

· Contributory Negligence:  if a plaintiff who is partially at fault for his or her own injury, they cannot recover against the negligent defendant.  If the plaintiff is at fault, they can’t recover.  If you contributed to your own injury, you can’t recover.  A Judge or jury assesses fault.  If you are 51% liable, you don’t recover anything.

· Comparative Negligence:  doctrine under which damages are apportioned according to fault.

· Based on 100% liability.

· Car accident—Tom is found to be 80% at fault, Bill is 20%, and the total damages are $10,000( Tom pays $8000, Bill pays $2000

· Other Negligence Doctrines:
· Professional Malpractice:  where a professional (lawyer, doctor, engineer) owes a professional duty of care.  Look at like expertise.

· Ex:  a lawyer not filing a suit on time, or a doctor making mistakes in treatment

· Negligent Infliction of Emotional Distress:  person to recover for emotional distress caused by the defendant’s conduct.

· Ex:  mother witnessing her child getting hit by a car

· Res Ipsa et.al:  Res Ipsa= the thing speaks for itself.  An individual is walking and a barrel rolls out of window and falls on their head. (“but for”)
· Good Samaritan Statutes

· Danger invites rescue

· Negligence per se

· All of these are specific statutes that have implications in state laws.

· Liability of Land Owners:
· Invitees:  invitee is a person who is invited onto owners property by the owner (business (like Wal-Mart)

· Licensee:  person for his or her own benefit enter onto owner’s property with permission.

· Owes duty of ordinary care

· Trespasser:  doesn’t have permission to be on land.  Owner doesn’t owe duty but cant willfully or wantonly injure a trespasser.

· Strict Liability:  Liability without fault—PERIOD.
· Certain things are just inherently dangerous activities and place the public at risk

· Ex. Fireworks, blasting, chemicals, wild animals

· Public should have some means of compensation if such injury occurs.

· Doesn’t matter how safe you are.  The thing is just dangerous and you are liable.

· *Shark in swimming pool.  Attractive nuisance AND strict liability.

***May be able to claim intentional and unintentional tort.

_______________________________________
Miscellaneous Contract Info. 
Chapter 15: “Statute of Frauds, Parol Evidence Rule”

· Statute of Frauds:  Requires that certain K’s are in writing (must be permanent enough to meet the statute of frauds—even a napkin, like in Lucy v. Zehmer).  Designed to make sure that important contracts are not misunderstood, misinterpreted, or fabricated.  Designed to PREVENT FRAUD.
· Contracts Involving Interests in Land:  Must be in writing to be enforceable. 
· Real Property:  crops, timber, permanently attached buildings, plants, minerals.  Land and anything permanently attached or grown from the land.
· One Year Rule:  by its own terms, a contract that cannot be performed within one year from the date of the contract. Anything more than a year has to be in writing.
· Ex: make a contract in March, 2007, for completion in June, 2008.  Must be in writing.
· Exceptions to Statute of Frauds (3):  
· (1) Partial Performance:  Already partially performed.  Not yet written, so K is still valid but must be put into writing. Ex: Purchaser of land has paid some $ and taken possession.
· (2) Admissions:  An admission of a K under oath in deposition, court, or pleadings.  Doesn’t have to be in writing to be valid if parties admit to forming a contract under oath.
· (3) Promissory Estoppel:  if a promisor made a promisee a promise that could be justifiably relied on.  Gratuitous in nature= not detrimental reliance.  Must look at what both sides gave up.
· Also, Special UCC Provisions—UCC has specific rules that allow enforcement of oral K’s (like between merchants).
· Parol Evidence Rule:  (Note: Nothing to do with jail, like “parole”.)  If a contract is complete and final statement of the parties intent to K—any prior or contemporaneous written or oral statements that alter, contradict, or add additional terms to the K are inadmissible in any court proceeding.
· Key:  Was the K the “sole embodiment of our agreement?”
· Put in place to prevent Fraud from happening.
· ***Extrinsic Evidence ( Can’t be brought in to prove a contract (because people would try to bring in evidence to show that they didn’t have true intent). Court wouldn’t know what our true intentions were.
· Parole Evidence Allowed IF:

· If evidence will show K should be void or voidable (duress, fraud, illegality)
· If the language of the K is ambiguous or unclear
· If there is a concern regarding prior dealings (UCC).  Prior dealing deals with merchants
· If the evidence will correct a clerical or typographical error (for example, emails to show proof of an error)
Chapter 16: “Third Party Rights”

· Assignments:  THIS IS ON THE FINAL!!
· Assignment:  the Right to receive.  Rights under a K are assigned to someone else (review Hamer v. Sidway).  Can be written or oral. (Be very careful here. Hard to prove).  A person’s right to something is gone once they assign it to someone else.  (for example, a credit card company assigns and sells rights)
· Assignor:  person who assigns rights to a 3rd party
· Assignee:  party receiving rights under a K
· Cannot Assign:

· Contracts that are personal in nature (personal services) ( hire Toby Keith to sing at my party.  He can’t assign to someone else, because I hired him specifically.  It is personal in nature.
· Statute prohibits ( can’t assign rights to a student loan
· If assignment will increase or alter the Risk or Duties of the Obligor (assigning right to receive insurance benefits to your neighbor)
· If K specifically says no assignment
· Delegation of Duties:

· Delegation:  Delegate duties (think of a subcontractor).  Delegation **doesn’t relieve a party from obligation to perform.  If something goes wrong, it is the delegator’s obligation, and you can take them to court.
· Non-Delegable Duties:
· Personal in nature (Ex. Personal Trust)
· Performance by a 3rd party will vary from that of the original party
· K specifically says no delegation (sometimes in a lease, it might say you can’t sublease)
· Original person is ultimately responsible.
· Beneficiaries—3rd Party:
· Intended Beneficiaries:  K was made with them in mind.  For example, a life insurance policy—K was made with you in mind.  You have a right to sue under the contract for rights of the policy (standing to sue, because it involves you personally).
· Incidental Beneficiaries:  benefits from K are incidental, not directly intended for them.  No rights to sue.  This is the person who benefits, but it is not specifically intended for them.
· Ex:  Contractor signs a K to build houses in an area and local land values will increase substantially because of the Contractor’s name.  The contractor backs out.  Surrounding neighbors can’t sue, because, although they would’ve benefitted from this, they have NO STANDING TO SUE because it was not created with them in mind. (PAST TEST QUESTION)
_______________________________________

Chapter 17: “Performance and Discharge”

· Conditions in a Contract:  
· Conditions Precedent:  condition precedes the absolute duty to perform. (“I will buy your books as long as the appraiser says they are worth $1,000”). ( if the appraiser says they are worth $1000, it is a binding K, because it was based on previous conditions (conditions of value).  Even if the value is worth more, it is still valid.
· Conditions Subsequent:   condition follows or subsequent to and arising from absolute duty to perform.  (“I am allowed to lease the “Sleepy Hollow Restaurant” as long as I do not serve alcohol”).
· FOR THESE CONDITIONS, LOOK AT WHEN YOUR DUTY ARISES.

· Discharge by Performance:  a discharge is a term of art in K law.  It means that a party has performed their obligations under the K and therefore owes no duty to the other party.  You have executed your K (meaning both sides have performed).  There are generally 2 types of Discharge by Performance:
· Complete Performance: done.  You did everything you said you would
· Substantial Performance:  court has to look at Quantum Meruit (as much as he deserves).  Here you have a K that has been mostly fulfilled but you are still owed something.  Seen most in construction where it is substantial, or not completed exactly as you asked.
· Discharge by Agreement:  Party agrees to undue or change something in a K.
· Substitute K:  2 parties substitute for original K (compromise or settlement). (the “thing” in a K
· Discharge by Rescission:  an enforceable agreement to restore parties to their pre K positions.  Both decide not to have a K.  They are put back in place they were originally and no one is responsible anymore.
· Discharge by Novation:  an agreement by the parties to substitute one party for another.
· Discharge by Accord and Satisfaction:  an agreement that allows a different performance than the original K.
· Discharge by Operation of Law:  the law says the parties are undone.
· ***Alteration:  an innocent party to a material alteration of a K can discharge their duty.
· Statute of Limitations:  Party’s duties can be discharged because of the S of L.
· Bankruptcy:  decree discharges *most* of a debtor’s contractual obligations.  Extremely hard to get chapter 7.  Now going after chapter 13.  **Can NEVER discharge student loans.
· Impossibility of Impracticability of Performance:  Ex: someone dies, the subject matter is destroyed, performance is illegal, events of the time (war), etc.
_______________________________________
Chapter 18: “Breach of Contracts and Remedies”

· Breach:  breaking a K.
· Material breach:  if performance is not at least substantial
· Minor breach:  when the breach is non-material and can be cured.
· Anticipatory breach:  when before performance is due, one of the parties refuses to perform or cannot perform.  Anticipate knowing you will be unable to perform
· Remedies:  when a contract is breached, the non-breaching party is allowed some type of remedy by law.  2 types:
· Remedies at law:  usually money
· Remedies in equity:  restitution, specific performance, etc.
· Damages:  damages are compensatory in nature, or designed to compensate the non-breaching party.  Damages serve specific purposes in K law—usually do not get punitive in K law—only if you are looking at something like fraudulent misrepresentation.
· Compensatory=designed to compensate.  Punitive=designed to punish.
· Compensatory Damages:  direct costs for the loss of the bargain.
· Most common type of damages awarded.
· Damages that cover the direct costs associated with the breach( designed to cover the cost of the loss of the bargain
· Ex:  Bob agrees to paint my house for $5000 in October.  On October 15th, he states that he cannot get to my house until November.  I then have to find Joe to paint my house by Oct. 31, and it costs me $7000.  I can recover compensatory damages from Bob of $2000 to cover my loss.
· SPECIAL CONTRACTS:  some K’s have special ways to figure damages.
· Sale of Goods:  the difference between the contract price and market price
· Ex:  Bob contracts with Bill to buy 10 computers for $2000 each.  Bill finds a buyer who will pay more and thus breaches.  Bob can find the same computers but at a cost of $3000 each.  Thus, the damages Bill will owe Bob are $10,000 (10 computers X $1000).
· Sale of Land:  when a K for the sale of land is breached, the usual remedy is specific performance(where the person is actually awarded the parcel of land that the non-breaching party was contracting for (Lucy v. Zehmer).  Land is unique.  HOWEVER, if the land has been sold, then the same rule applies as to the sale of goods (difference in K price to market).
· Consequential Damages:  (covers the costs that were indirect and foreseeable.)   those damages that are a foreseeable consequence to a breach of contract.  Recovery depends on whether the breaching party knew or should have known that “special” or certain conditions would apply.
· Ex:  you know that I am depending on the shipment of sweatshirts we contracted for my Christmas rush.  Thus, I would get the lost profit, because a loss of profit is a foreseeable consequence of this.  No attorney fees.
· Punitive Damages:  damages designed to punish the wrong doers (with Fraud).  Usually do not get punitive in breach of contract cases.
· Nominal Damages:  the “slap on the wrist” damages that are used to show that a wrong was done.  ( May be a fine of $10 to $100.  Point is simply to show people that a company has done something bad or wrong.  Affects public perception of the company.  These are damages that are awarded that are sometimes as little as a dollar.  It is based on principal that a party was wronged and no real monetary damage was done.  Don’t want to punish for making smart business decision.
· **Mitigation of Damages:  parties are under a duty to mitigate damages if a breach of K occurs.
· Oklahoma requires non-breaching party to mitigate damages.
· Court has to look at everything involved.  Look at true value.
· If I am seeking damages, I have to show that I at least tried to find something at lower cost (like in the house painting example).
· Election of Remedies and Waiver:  the non-breaching party can usually pick which remedy is best for them.  You have to elect what you want when there is a breach of K.
· Caveat:  cannot have double recovery
· Waiver:  can waive a breach of contract—BUT if you do, then you cannot come back later and sue for further damages.
· ***Remember:  Lucy v. Zehmer, and Hamer v. Sidway
_______________________________________

Chapter 31 and 33: “Employment Law”

· Employment Law:  Employment law is a vast area of law covering everything from Who an employee/employer is; how they can be hired, fired, promoted; when is an employer liable; what are the federal and state regulations regarding employment and on…


· Agency Rules—Repondeat Superior:  **Master takes care of the servant.  In turn, the servant works for the master.
· Principal (Employer): or person who is the boss, owes a duty to his agent:

· to pay him for his work

· to “protect” him from harm (think OSHA)

· cooperation in completing tasks (giving him necessary tools to do the job)

· Agent (Employee): owes duty to Principal to:

· do his best work

· work within the scope of employment

· loyalty to principal

· accounting

· Fiduciary:   (test question) the term Fiduciary Relationship means:

· Act on behalf of another in a way that is loyal, coincidental, and in the person’s confidence and with trust.  Owe highest loyalty and highest duty of care.

· Also means **one has taken on a “legal relationship” one to another (i.e. doctor/patient, lawyer/client, employer/employee, etc.)

· Keep in mind: with Fiduciary, a SPECIAL RELATIONSHIP is owed just like in contracts.

· KEY POINT FOR EMPLOYMENT LAW (**most important slide**):
· Agency laws apply to employees, NOT independent contractors (IC).

· BUT—an IC can act as an agent of the employer if given the specific authority to do so:

· Inherent(authority which you have inherent authority of.  Power.  May be express (written)

· Specific

· Implied(implied based on amount of time worked or a position

· Must be VERY careful here.

· Vicarious Liability (VL):  (most common).  This is a tort(which is a CIVIL wrong.  Always make sure the person has the authority to contract.

· A Principal is responsible for the acts of his Agent if he is acting within the scope of employment:
· Doing the work that he/she is hired to do and not deviating from that

· If employee is within scope of employment, the employer/principal is liable for the acts of the agent.

· To get this tort:

· Must show injury

· Person must be working within the scope of their employment

· Ex: Joe is hired to drive a truck to and from OKC to Norman to deliver parts—if Joe deviates and drives to Yukon to visit his girlfriend, and gets into an accident, the company is NOT liable.  Joe is. ( If Joe is outside the scope of his employment, he is liable for his actions.

· Frolic and detour = wasn’t doing what they were hired to do

· Just a detour = possible a lunch break, or stopping to get gas

· Must look at both of these to determine

· Employer is responsible for the employee’s actions under VL.  (employer is liable for negligent acts of employee—look at whether or not they were within the scope of employment)

· Coming and going rule = makes the company liable for anything.  He is paid to come and go from work.  Or employee is paid to drive back and forth to appointments. 
· ***pay attention to actors and what their authority is

· Rights and Remedies of VL:  Principal can sue for:
· Constructive trust:  I put money in your care and it came up missing

· Avoidance of duties:  hired specifically to do something.  For example, you were required under Sarbanes-Oxley to fill out a form and you failed to do so.

· Indemnification:  for example: I have a flower shop and hire a delivery person.  The scope of their employment is to come and pick up flowers from my shop, and deliver them.  They run a red light while delivering flowers and hit a pedestrian.  Pedestrian sues me (employer) for monetary damages.  I can seek indemnification from my employee for their wrongdoing.  (very hard to get)

· Breach of loyalty:  you give out secret company info.
· Accounting:  you are a salesperson and didn’t sell your product.  Now the product is missing, or money for the product sold is missing.  I can sue you for accounting. Everything must be accounted for.

· Rights and Remedies of VL:  Agent can sue for:

· Tort and K Remedies:  breach of K, tort of wrongful interference, assault, battery, etc.

· Compensation:  unpaid wages.  (K employee and they aren’t paying)

· Demand for Accounting:  commissions owing

· Punitives:  employer is negligent or has committed an intentional tort.  Employee can sue for punitive damages

· Employee v. Independent Contractor (IC):  ***who controls the scope of employment classifies you as an employee or an IC.  By law, you are 1 or the other in a job.  As an IC, you pay your own taxes.  As an employee, they take taxes out for you.
· Employee:
· Employer control

· “serve the master”

· Usually hourly

· Receives benefits

· Vicarious liability?—yes 

· W-2 (end of the year)

· Independent Contractor:
· Own control—limited direction by hiring person

· Own tools

· Set own scope of employment

· Own hours

· Can hire others to work for them

· 1099 (end of the year)
· Doesn’t have rights that an employee has.

· Employment at Will:  22 total states that are pure at-will states (including Oklahoma).  Only Montana doesn’t apply some form of at-will.  In the at-will state:  You can be hired or fired for any reason, as long as it is not an illegal reason.
· Ex:  “I hate that dress you’re wearing today.  You’re fired.” ( legal

· Ex:  “Women should be barefoot and pregnant—and since you will probably get pregnant—we can’t hire you.” ( illegal.  Gender discrimination

· Wrongful Discharge:  When an employee is discharged for an illegal reason—a case of wrongful discharge occurs.  This is not IC.  Just employees.

· EX: whistle blowing, jury duty or military duty, family and medical leave (gives individual—male or female—right to take off 6 weeks unpaid leave), filing a workers’ comp claim, against public policy, K claims.

· Constructive Discharge:  when an employee feels so harassed or intimidated that THEY quit.  Constructive discharge is basis under tort theory and can carry punitive damages.

· Often seen in sexual harassment or racial discrimination suits

· Have to prove that it was unreasonable

· Wage—Hour Laws:  Designed to protect individuals against harsh or oppressive labor.

· Fair Labor Standards Act (FLSA):  (KNOW WHAT THIS STANDS FOR—ON THE TEST.) Deals with child labor laws and hours and wages.
· Child labor laws:
· Very limited what a child under 14 can do

· 14-16 no hazardous occupations

· Can only work certain hours a week if under 16

· Sometimes must have work permits

· If you are a U.S. company, with factories is another country like Malaysia, you follow the laws of that country.  U.S. laws don’t apply.

· Hours and Wages for adults:
· Time and ½ if over 40 hours per week.  Some positions, like management, are exempt

· New laws allow employers to liberally construe “who is a professional, administrative, and outside sales” ( allowed places like hospitals to no longer have to pay time and ½ 

· Does give first responders (like firefighters) more leeway in OT

· Guarantees certain income levels time and ½ 

· Minimum Wages: UNLESS state enacts own labor amounts—can be more than the federally set amount, but not less

· OSHA—Occupational Safety and Health Act:  the most powerful administrative agency outside of the EEOC.  Looks at things like: chemicals in the work place, steel toe boots, guard rails, protective glasses, etc.  Since OSHA is an AA, they not only get to make the rules, but also interpret and enforce them.

· have the right to enter any establishment at any time

· employers with 11 or more employees must keep health records and directly report disease or injuries to OSHA

· Criminal penalties can result in jail, huge fines, and possible shut downs.  Remember: Plant in Tennessee that continually locked door to the fire escape in the plant.  OSHA came in, fined them, and they kept locking it, so supervisor was eventually jailed.

· OSHA is designed to protect workers in their work environments and promote safe working conditions

· Workers’ Comp:  different in each state.  Designed to help an injured employee who is injured during the course of their employment.  OK has a very employee-friendly system.  

· If an employee is injured, they MUST file a claim

· Goes to workers’ comp. first, not state court.

· Not all employees are covered (domestic workers, Ag workers, common carriers, temps, etc.)

· **Must notify your boss if injured (as soon as you know there is a possibility of a potential injury), or else workers’ comp. doesn’t kick in

· Can either get TTD (temporary total disability) or PTD (permanent total disability).  Every part of your body is injured and worth a different amount.  Not all injuries are compensated the same. 

· Social Security:  OASDI (Old Age, Survivors and Disability Insurance)

· Taken out of the paycheck

· FICA (Fed Insurance Contributions Act)

· Based on Wages

· FUTA taxes also take out (Fed Unemployment Tax Act) and SUTA (State Unemployment Tax Act)

· SS also deals with Medicare, Pension Plans, and Unemployment compensation

· ERISA (Employment Retirement Income Security Act):  Governs employees with private pension funds and keeps people from losing them (doesn’t require establishment however).  Can undo pension plans to keep a company from going under.

· Vesting:  gives employee legal right to receive pension

· BIGGEST area of litigation right now—rights of companies to eliminate their pension plans to avoid bankruptcy

· Legal advice—get 401K instead of pension (you control $, not the company)

· COBRA (Consolidated Omnibus Budget Reconciliation Act:  if your job has been terminated or you quit (unless it was gross misconduct)( allows employees who were covered by health care to continue health care coverage at their own cost.  You stay under the insurance coverage.  KEY: employee has to pay.

· must apply within 60 days of job loss

· Employer must allow for up to 18 months.  They can’t deny you the right
· Applies to employers with 20 or more employees

· Can be relieved of responsibility if they totally do away with a benefit plan

· Also relieved if worker is eligible for Medicare, falls under a spouse’s plan, or is eligible under a new plan.

· Failure to comply is HUGE—if a company doesn’t offer you COBRA, they have a penalty of 10% annual cost of group plan, or $500,000, whichever is less.

· Family and Medical Leave (FMLA):  allows for employees to take time off for medical emergencies.  Application/requirements( 50+ employees, 12 weeks of unpaid leave (consecutive), must keep the same or a similar job available

· Can be used for: newborns, adoptions, parent, child, or spouse “serious health condition”

· Requires that an employer NOT interfere with you taking your leave

· You have to use up all of your vacation time first.

· Violations can be huge fines and punitive damages

· KEY:  Unpaid Leave

· Immigration Reform and Control Act:  becoming a mounting problem in the U.S.  Many illegal immigrants here.  Employers are required to have you file and I-9 form (ID that shows you have the right to work here) and get a copy of SS card.  Designed to keep track of who is working here.

· Employee Privacy:  Basically, depending on if you are a govt. employee or a private employee makes a difference on your expectation and right to privacy.  Employers can monitor your phones, email, and mail—anything that is company related.  They can check anything on their property (your desk, locker, computer, etc.)(Not your private purse or briefcase however.

· You have little or no privacy if you are a private employee.

· Electronic Communications Privacy Act—doesn’t allow for wiretapping

· KEY EXCEPTIONS:  Business Extension Exception—

· Can monitor email, phones, computer programs, video, etc.  (however, nothing personal, like your personal cell phone)

· Drug Tests: employer can require a pre-employment drug test, but must offer the job conditional on the test.  Can continue to drug screen randomly in OK and most other states—HOWEVER—have to have a posted policy in manual or in K.

· Lie Detector Tests:  Not reliable—and often have no credibility in courts.  Cannot require an employee to take a polygraph unless:

· Government employee in security position

· Manufacture and distribution of controlled substances

· Employee theft investigation

· Primer on Illegal Discrimination:  (Title VII).  Discrimination in employment:

· Hiring, firing, promotion, scheduling, etc.  ANY PROCESS IN WORK

· Title VII:  must have 15+ employees (thus knowing whether you’re an employee or an IC is important).  Discrimination is real and prevalent (race, religion, national origin, gender, etc.).  

REVIEW:


Chapter 4:  Constitutional Law—1st amendment, free speech, religion, privacy


Chapters 10-18: Contracts—employment contracts ( promissory estoppel, duress,           adhesion, covenant’s not to compete, etc.


Chapters 6 and 7: Torts

​_______________________________________
Chapter 34: “Employment Discrimination”
· Without regulations(too much power to employers.  We have developed into an at-will employment society.  Can be hired/fired for any reason, as long as it’s not an illegal reason (discrimination) or against public policy (jury duty, etc.)
· Needed Regulations( 2 needs of employers: efficiency, and productivity.

· Look at 2 assumptions:

· 1. Competitive markets ( low discrimination

· 2. Eventually discrimination would outbid itself, and force the market to even out

· Employment at Will:  Can be hired or fired for any reason, unless it is an illegal reason or against public policy.

· Example 1:  you don’t like Suzy.  You fire her.  In an at will state, this is legal

· Example 2:  you as a supervisor tell Bobby that if he reports the leak of poisonous contaminants into the lake you’ll fire him. (illegal

· You don’t have rights to your job (unless you are a contract employee.  A contract employee can b fired, but it must be for a very specific reason)

· Public Policy:  a legal concept that ensures betterment of society is there.  Looking for clarity and impact.  Courts want to find public policy in statutory law or constitutional provisions and often look for precedence.  Look to what is “right and good”(problem is that the court doesn’t want to interject too much.

· Ex:  Michigan company and quitting smoking

· Covenants:  implied covenants of good faith.  In all contracts on both sides but is more strictly enforced against the employer.  Breaching an implied contract can result in liability.
· A contract can become implied by the conduct of the parties.  For example, the employee continues showing up to work, and employer continues paying them(implied contract

· Wrongful Discharge is when an employee is fired for a reason that is against public policy.  Constructive discharge is when the environment is so hostile that the employee or a reasonable person standing in their shoes would feel compelled to quit.

· Employee discrimination:  Many statutes protect an employee in a “protected class” from employment discrimination.  A protected class is a class of persons that cannot be discriminated against because of race, color, religion, national origin, gender or age, and disability.  (Age and disability are NOT under Title VII).  Everyone is in a protected class.
· Title VII of the Civil Rights Act:  Prohibits job discrimination on the basis of religion, race, color, national origin, and gender, either in the hiring process, firing process, or anytime during the employment process (training, promotion, etc.)

· Applies to:  employers dealing in interstate commerce, labor unions, labor hiring halls, employment agencies, state and local governments, and MOST fed jobs

· “15 or more employees”= must have at least 15 employees under Title VII.  Identify who is an employee.  Title VII doesn’t apply to IC’s. 

· Arizona Immigration: Supreme Court has right to hear a case 1st if dealing with Interstate Commerce (more than 1 state involved).  Deals with border(can affect NAFTA.  Arizona is saying new law is unconstitutional.  Violating interstate commerce.  

· Equal Protection vs. Due Process

· If you go to work in another country for an American Company, you are still covered under Title VII, unless it conflicts with the laws of that country.

· Who is not covered by Title VII: business on reservations or Indian territories (sovereign nation), religious institutions, employers with less than 15 employees

· EEOC (Equal Employment Opportunity Commission:  VERY important and powerful AA.  EEOC must be consulted FIRST in a discrimination suit before it can be filed in district court.  They are experts in this area, not courts(so seek their guidance first

· EEOC’s Process:  first, file a claim with EEOC.  If they accept the claim, an investigation is done.  If EEOC declines to review, Plaintiff can go to court (given a Right to Sue Letter).  Can’t be given legal advice without this Right to Sue Letter.  If EEOC investigates, they will try to obtain a voluntary settlement for you.  If they do not get a settlement, EEOC will go to court on your behalf.

· EEOC requires employers to periodically report certain employment activities.  Based on: type of business, amount of employees, regional and national coverage

· Mandatory Arbitration Clauses:  (***On the Final): Federal Arbitration act enforces those contracts that are employment-related.  If you sign, you are bound.  Before you can go to EEOC, must go through arbitration with employer.  *Forum Selection clause

· Intentional v. Unintentional Discrimination:  2 types of employment discrimination:
· Disparate Treatment:  intentional discrimination by an employer usually against a single individual.  (Very difficult to prove).  Single individual = DUE PROCESS

· Disparate Impact:  unintentional discrimination by employers of a group because of facially neutral practices they use in hiring, screening, and sometimes promotion process.  Group = EQUAL PROTECTION

· Disparate Treatment:  (individual= due process) 4 requirements:

· person is a member of a protected class

· person applied and was qualified for a job

· person was rejected by an employer

· employer continued to seek applicants to fill the job the person was turned down for

· Look at McDonnell Douglas Case (old case used in every discrimination case now):  Woman applied for supervisor position along with others (all male).  She was not given the same opportunity as the men to show that she could repair the airplane engine.  When she asked her boss (a male), he said he wouldn’t have a woman supervisor.  She sues. She wins.  Problem was the fact that she wasn’t given the same opportunity to prove that she was qualified because she was a woman.  Her male supervisor had also talked about his comment to her (smoking gun evidence).  This stands for the Prima Facie Case of Disparate Treatment.
· Have to have “smoking gun” evidence.  Prove all 4 things to get in the door for Prima Facie case.  
· Can happen at ANY POINT during the employment process.

· Proving discrimination means you have some solid proof (something tangible)

· Disparate Treatment: “The Shifting Burdens”:  if a Prima Facie case is made, Plaintiff has met their burden of proof to go to court.  The burden of proof then shifts to the employer to give a legally acceptable reason as to why the employee was not hired.  If the employer meets their burden of proof, the burden of persuasion moves back to employee to show that the proffered reason was a pretext and that the real reason was in fact discriminatory.

· Disparate Impact:  (group = equal protection).  Prima Facie case in this instance is easier to prove (Griggs v. Duke…) ( here; facially neutral policy impacts employment decisions.

· Employee must show that they employee hiring, screening, or employment requirements have a discriminatory impact on the available job pool.  Not just in hiring process.  Could be in the way they train or promote employees.
· When talking about a facially neutral policy or screening device.  Proof.  Think chapter 2 (subpoenas, asking for records, depositions, etc.) Can pull emails, correspondents.  No one will take a case based solely on opinion, so you must have proof to support a claim.

· Objective criteria:  able to be quantified by anyone.  I.e. whether the employee made a certain score on an exam.

· Subjective criteria: These are factors based on someone’s thought process or idea.  In the Supreme Court, subjective criteria can be used as a basis for discrimination.

· NOTE on Religion:  1st Amendment rights—also Title VII.

· Employer must reasonably accommodate a person’s religious beliefs

· Employers have to try to reasonably accommodate a person who comes to them about a religion.  Employer has the right to inquire, but not to harass or intimidate.  Must try more than 1 option.  

· Employee also has to help with the accommodation.

· If you can’t accommodate, have documentation to show that you tried, and that it was an undue hardship or burden.

· Gender Discrimination:  Men AND women—not just about women.  Can be women vs. women and man vs. man harassment.

· Pregnancy Discrimination Act:  Discrimination based on pregnancy or possibility of pregnancy is a violation

· Equal Pay Act:  Equal work for equal pay.  (only deals with male v. female)

· Sexual Harassment:  2 types:

· Quid Pro Quo:  something for something (ex. You sleep with me or you don’t get a raise) ( hard to get this unless you have smoking gun evidence

· Hostile Work Environment:  environment is so sexually permeated that a reasonable person would find it so offensive and/or so hostile that it alters the work environment. (Much more prevalent claim).  (Ex: sexual jokes, innuendos, explicit emails, etc.) ( Can be one incident or many.  These days, a reasonable person has to have a reasonable amount of tolerance.
· Who is the harasser:  Usually doesn’t matter.  **The company is usually liable.

· Pizza Hut Case: client/customer harasses waitress.  She asks her boss to move her, because she feels uncomfortable and harassed.  He forces her to continue waiting on the table.  He would be liable.  *Employer has to protect their employees.  They have that duty to protect.

· Prompt action is key in a harassment case. Remedial action is one way to avoid liability.  However—don’t get into the mindset that because a policy is in place, no harassment action can go forward.
· If a policy or procedure is put in place, you must follow it.  If you don’t report it, you can’t later bring it forward as a harassment charge.

· If a boss sees inappropriate behavior, they can be liable under negligence if they failed to do anything about it.

· Damages:  Damages are capped under Title VII.  Can receive anywhere from $50,000 -$300,000 in compensatory and punitive damages.  This however, is PER CLAIM (and you can bring multiple claims forward).  

· Also calculate in: back pay, raises, bonuses, state claims, more than one type of discrimination, more than one federal violation, and any other tort that may be associated and can be MILLIONS of dollars in damages

· ADEA (Age Discrimination Employment Act):  covers an individual 40 years and older—any part of the hiring, firing, promoting, etc. ( disparate impact
· Deals with growing concern—baby boomers are getting older  (supreme court’s rationale) 
· Prohibits mandatory retirement (for non-manager workers)

· Must have 20 or more employees (different than Title VII)

· Can either be in the hiring or firing process

· EEOC administers but can also have a private cause of action—you can go to court if you believe you’ve been discriminated against.
· Must go to the EEOC first

· When is firing really a rational business decision and not discrimination? ( Trying to balance what is in the best interest of the business and best interest of the company.
· Companies want younger employees( higher health insurance, new technology

· Companies lose in firing older employees( lose experience; have to re-train people, etc.

· ADEA Process:  Prima Facie Case:  

· Member of a protected age group

· Was qualified for the position they were fired from (or not hired for)

· Was discharged or not hired due to an inference of discrimination  (this “inference” makes this an extremely EASY prima facie case)
· ADA (Americans with Disabilities Act):  Key is that an “otherwise qualified individual” is not hired due to a disability real or perceived.

· Prima Facie Case: (easy to meet)
· Has disability

· Is otherwise qualified for the job

· Was excluded based solely on the disability

· LOTS of things are considered disabilities under the ADA: glasses, cancer, heart disease, diabetes, Aids, addictions, etc.

· Not covered (yet) ( obesity

· AGAIN see reasonable accommodation and undue hardship for employer.  Must make some attempt to accommodate.
· Must file with EEOC first, not court

· Defenses to Discrimination:  (Ways to get around discrimination).  There are defenses to discrimination under Title VII:

· Business Necessity:  that the qualification that the person is complaining of is necessary to the job (IMPACT CASES ONLY)

· NEED:  job relatedness and consistent with the needs of the business

· Ex:  a person being able to carry 175 pounds down a flight of stairs is a business necessity for firefighters

· Have to try to even the playing field for women—look at relatedness to the business.  Female physique is scientifically different than that of a male.

· Bona Fide Occupational Qualification (BFOQ):  (TREATMENT CASES).  When discrimination is essential against a protected class (never race or color).

· to succeed, must show discrimination goes to the essence of what the employer does

· Must be credible requirement—not opinion

· Ex: Female nurse in a rape unit.  Women would not want male nurse after just experiencing a vicious sexual assault

· Ex: Men only to model men’s cologne

· Ex:  Hooters—man wanted to apply for female wait staff.  Hooters lost because they classified themselves as a family style food establishment.  Later, said the essence of their business was male entertainment—lost again, because courts said you can’t change the essence of your business, or your classification, to suit your needs.
· Quality and Quantity:  for shift work or work that deals in units.—okay as long as it is put in place for everyone.
· Bona Fide Seniority Systems—has to already be in place
· Shift Differentials:  someone decides to work midnights gets paid $2.00 more an hour

· **After Acquired Evidence:  can be used to mitigate damages only—not as a defense

· Remedies:  Liability can be huge under Title VII.  Damages are now in place since 1991.  Employee can get reinstated back pay, retroactive promotions and pay, and damages.

· Punitive damages are available if employer acted recklessly (knew there was discrimination) or acted maliciously (for example, you can prove they didn’t try to protect you).—these are uncapped.
· Affirmative Action:  Plans help “make up” for past discrimination.

· Bakke Case: AA cases—intermediate scrutiny—(here trying to get to med school—used minority point system)
· Adarand Case:  AA cases at federal level—strict scrutiny for past discrimination

· University of Michigan cases:  AUTOMATIC points—no—diversity as a plus factor—OK.

· Supreme Court doesn’t like automatic points for AA plans—but will allow some sort of measure for minorities in the entrance selection process.

· As long as it’s not the sole factor of determination, it can be used.
· Still a lot of controversy and hard feelings about Affirmative Action plans though.

· Court won’t let you implement your own affirmative action plan without court guidance or guidance from the EEOC.

· Looked at with the strictest of scrutiny

· Conclusions to Discrimination:  Policies and Procedures in place are KEY.

· Have as much in writing as possible, so if you are sued for some reason, you can show you had some policy or procedure in place.
· “Employment process” is in the hiring, firing, training, or promotion of an individual

· Key to knowing Title VII is protected classes and who is covered—remember, individuals that are IC’s or any group with less than 15 employees are not covered.
· If you can’t get a federal claim, you can get a state claim.  If you can’t get a state claim, you can possibly sue for torts.
· Know the Prima Facie Cases

· Sexual harassment—Remember, prompt action is key.  In the beginning, if it was welcomed behavior, you can’t use that as sexual harassment.  Can become sexual harassment if one says not to call anymore and the other continues.

· If supervisor doesn’t take immediate action, it is on them.

· Holly Hobby with Fangs( lady claiming sexual harassment against her boss and several other males in the plant.  97% of plant was male.  3 women worked in the plant area, and some worked in front office.  In her deposition, had talked to roommate and found out they were swingers, had had more than one individual in the plant and had been caught with more than one as well.  She kept saying she felt so harassed.  But she had written out a list of conquests.  It was welcomed behavior at the time. Her problem came when she was asked if her employment handbook was hers.  She had signed it.  She hadn’t done any of the steps in the policy.  Because she hadn’t done any of the procedures put in place, she lost.  Saved employer thousands of dollars in damages.  Again, prompt action is key.

Final: 200 points


30-40 questions, 2 points each

Some True and false

1 to 2 essays (conglomerate of more than one thing—tort and title 7 thing) might be contract and title 7, employment at will

Spend a lot of time on making connection between torts and title 7, connection with torts and independent contractors

Chapter 33 is true false chapter

Can have a notecard—3x5 handwritten only, and one side (don’t put anything that’s not something we’ve discussed in detail)

Really pay attention to who the actors are.  Look at all details and facts

Remember that IC’s can also have contracts---look at who they are

Chapter 2 and chapter 4 –review! Very important
Chapters 10, 11, 12, and 13—what was in fact a contract—in an employment setting, was an offer really made

Miscellaneous contracts—how might that play into employment setting (assignment and delegation**)—if I hire you, can you assign it
REVIEW

Chapter 2—Jurisdiction

· Jurisdiction:  the power to speak the law.  Before any court can hear a case, it must have jurisdiction over the person against whom the suit is brought (in personam), or over the property (in rem) involved in the suit.  The court must also have jurisdiction over the subject matter of the dispute.

· Jurisdiction comes from the Constitution or Statutes and NOWHERE ELSE

· This is the law that gives courts power to review a case

· Each court must have 2 types of jurisdiction and a venue before they can hear a case (venue is NOT jurisdiction)

· Jurisdiction is the fair way to call a person before the court

· In Personam (Personal) Jurisdiction:  jurisdiction over a person (the defendant).  The right of the court to subject its ruling over a person/company (*remember, corporations are people in the eyes of the law).

· Required before a defendant can be hauled into court.   *For a court to have personal jurisdiction, they have to tell the person why.  Have to give them notice
· Courts have personal jurisdiction over:

· (1) persons residing in the state or county

· (2) persons doing business in a particular county

· (3) if the accident/claim took place in the state or county

· Courts will look to minimum contact if non-resident defendant is being sued (this can be done because of the long-arm statute)

· Defendants can waive (or give jurisdiction to the court) in personal jurisdiction.  (Waive=give up/tell the court to go ahead and exercise jurisdiction over the defendant).  

· In Rem Jurisdiction:  Jurisdiction over the thing.

· Jurisdiction the court has over the property located within its boundary—usually deals with real property.

· Can also be used for personal property

· Ex: my house is located in Cleveland County(therefore, Oklahoma County can’t exercise In Rem over my house or property

· Long-Arm Statute:  under authority of long-arm statute, court can exercise personal jurisdiction over certain out of state defendants based on activities that took place within the state (like a car wreck)

· Must be demonstrated that defendant had sufficient contacts (or minimum contacts) with the state to justify the jurisdiction.  *Defendant had enough of a connection to the state for the judge to conclude that it is fair for the state to exercise power over the defendant.
· Designed to dictate when a non-resident defendant can be brought into court. (courts will look to minimum contacts

· Subject Matter Jurisdiction (SMJ):  subject matter = the issue in dispute.

· SMJ refers to the limitations on the types of cases a court can hear.

· Courts get jurisdiction from the Constitution or Statutes ONLY

· Ex: bankruptcy courts can only hear issues of bankruptcy

· ***if no SMJ—no case. Period.

· Courts/parties can NEVER waive SMJ

· Courts have either general or limited jurisdiction

· General = virtually unlimited( State trial courts or Federal District courts (can decide cases involving a broad array of issues)

· Limited = limited to certain subject matter.  I.e. probate, workers’ comp., bankruptcy, small claims, etc.

· Federal courts have SMJ in 2 situations:

1. A federal question is involved. ( No matter which state you are in or what the dollar amount equals, you can always take a case to the federal level in any matter involving, for example, constitutional rights being violated.  If this should happen (due process, freedom of speech is violated, equal protection violated, etc.), you can take a case straight to federal court.
2. Diversity of Citizenship is involved. ( You can take a case to federal level if both the plaintiff and the defendant are from different states AND the dollar amount in question EXCEEDS $75,000.
· Venue:  concerned with most appropriate location for a trial.  Requires lawsuit to be heard by court w/ jurisdiction closest to the location where incident occurred.  However, venue can change if venue would cause an undue hardship on the defendant (McVeigh and Nichols trials).  Can’t change states though.

· Standing to Sue:  party must have sufficient stake in the controversy to justify seeking relief through the court system ( must be justiciable (i.e. one that is real and substantial).

· Ex: Bob and Tom are in a car accident.  John, who had nothing to do with the accident, cannot sue, because he has no standing to sue.  An incident has to affect you personally. 
THE COURT SYSTEM

· The Federal Court System:  3 tiers:

· (1) U.S. District Courts:  “Trial Courts”.  Original Jurisdiction.  At least 1 federal district court per state.  CAN have juries, hear testimony, and have evidence presented.  These are trial courts of RECORD.  Federal cases typically originate here.

· (2) U.S. Courts of Appeals:  middle tier.  Hear appeals from U.S. district courts and Federal Administrative Agencies. ***NO NEW EVIDENCE OR TESTIMONY (just like in a state court).  Here, you file a brief and have oral arguments.  
· (3) U.S. Supreme Court:  top tier.  Highest court in the land.  Hears appeals from Circuits and also highest state courts.  Supreme Court decisions are FINAL.  Petitioners will file for a “Writ of Certiorari”.

· “Writ of Certiorari”:  asking Supreme Court to hear a case.

· “Rule of 4”:  4 out of 9 Justices have to agree to hear a petition before a Writ is granted.

· If a Writ is denied, lower court’s ruling stands.

· The State Court System:  Also has 3 tiers:

· (1) State Trial Courts:  limited jurisdiction or general jurisdiction courts.  Trial courts are COURTS OF RECORD, meaning, on appeal, only the record will be looked at.

· Evidence and testimony presented here.

· Record is extremely important at this stage, because you can only bring the record to higher courts (only things that have been brought forward at this level)

· Most state courts are general and can hear almost anything
· (2) State Appellate Courts:  hear appeals from state trial courts.  Can review ONLY the record.  Nothing new presented here.  Judge only sees paperwork.  No witnesses (only records of witnesses).

· Lawyers file briefs and have oral arguments

· Appeal from here to states highest courts
· (3) State Supreme Court:  highest state court.  NO new evidence or testimony.  Submit briefs and hear oral arguments.

· Decisions of highest state courts are FINAL ON ISSUES OF STATE LAW, unless it involves aspects of federal law.
· If it is a constitutional issue or right, it will go to federal (Supreme) court

· **2 exceptions to bringing in new evidence or testimony:

1. New DNA found ( any type of forensic evidence

2. If someone commits fraud on the court and you find the person involved (e.g. they’ve been hiding in the Caribbean)

STATE AND FEDERAL COURTS MIRROR EACH OTHER

· Stare Decisis:  “to stand on decided cases”.  Under this doctrine, judges are obligated to follow the precedents established within their jurisdictions.  Also makes law more stable and predictable.  Stare Decisis has 2 aspects.

· (1) decisions made by a higher court are binding on lower courts

· (2) a court shouldn’t overturn own precedents UNLESS compelling reason exists

· Mediation:  a neutral third party is involved.  A settlement is what you get out of this
· Remember, mediators are not necessarily lawyers, and they DO NOT give awards

· Usually the mediator offers a solution, acts as a go-between, helps facilitate a settlement.
· Arbitration:  deals with an award rendered by an arbitrator (a trained legal professional).  May be binding on the parties.  (Think of an arbitration agreement on credit cards).  More formal than mediation, but still not litigation.  90% of arbitration is binding.
· For example, most contracts would be binding.

· Very difficult to appeal an award.
Chapter 4

· “Full Faith and Credit Clause”:  clause in the Constitution that provides that “full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state”.  This clause ensures that rights established under deeds, wills, contracts, and the like in one state will be honored by the other states and that ALL judicial decisions with respect to such property rights will be honored and enforced in all states.
· Ex:  if you are married in Illinois under Illinois law, you are legally married in Oklahoma
· Civil cases ONLY(state crim. laws are different, so not upheld
· If a law conflicts with your own state law, it is not upheld or recognized.
· Goal is to make sure no state is too protectionist

· Commerce Clause:  Article in Constitution that empowers Congress to “regulate commerce with foreign nations and among the several states and with Indian tribes”.  Commerce Clause governs the movement of GOODS, NOT SERVICES.
· Gives Congress the power to regulate interstate commerce
· INTRA = within a state
· INTER = between several states
· Supremacy Clause:  Federal law is supreme.  It trumps state law.  Article in Constitution establishes that the federal Constitution and treaties are the SUPREME LAW of the land ( thus, Supremacy clause.
· If there is a direct conflict between a state law and federal law, federal wins.
BILL OF RIGHTS: 1st Amendment protections (religion and speech), Due Process, Equal Protection
· Freedom of Speech:  1st amendment.  Speech is defined as verbal, written, and symbolic.  Symbolic=gestures, articles of clothing, flag burning, etc.  Gives the right to freely express opinions and ideas.

· Texas v. Johnson(flag burning case.  Unconstitutional to punish him for using rights to freedom of speech.

· Commercial Speech:  speech or communication that is made by businesses (usually print ads or advertising). Government can restrict if:

· It must seek to implement a substantial government interest.

· It must directly advance that interest.

· It must go no further than necessary to accomplish its objective.

· 95% of time, interest is safety.  

· Bad Frog Brewery Case(
· Bacardi Case(they had an advertising showing a naked woman along the side of a public bus.  Government forced them to remove it on the basis of safety purposes.  They told Bacardi they would allow the ad to appear elsewhere, just not on a moving bus that could cause accidents.  Because govt. was interested in safety and gave other options, Bacardi lost.  The government went no further than necessary.  Freedom of commercial speech has been met.

· Unprotected Speech:  (no first amendment protection).  

· Slander=the spoken word.  It is harder to fine though because it depends on who hears it being said

· Libel=the written word

· Pornographic=each state has the right to determine what is or isn’t pornographic

· Hate speech=something that insights a riot.  Can be taken to jail if violated

· Dangerous speech=yelling “hijack” in an airport or “fire” in a crowded theater

· Freedom of Religion:  under the first amendment.  First part of this amendment is the Establishment Clause and the second part is the Free Exercise Clause.
· Establishment Clause=prohibits govt. from establishing a state sponsored religion or promoting one religion over another.

· First thing to establish is “what is religion”.

· Can say “In God We Trust” or pray in Supreme Court because of Procedural Process(it’s historical, not a promotion.  

· Free Exercise Clause=government can’t interfere with someone exercising a religion they believe in and cannot compel a person to do something that is contrary to their religion.

· Second question to establish= “how do you accommodate and when do you have to accommodate someone’s religion?” HUGE issue is employment law.  You have to at least TRY to honor requests.  Ask individuals what they need in order to be accommodated.

· Government, however, CAN STEP IN if peoples’ lives are in danger.

· Ex. Amish child given life saving blood transfusion

· Ex. No human sacrifice

· Church of Lukumi Babalu Aye vs. City of Hialeah, Florida(sacrificing animals and drinking their blood.  Strictly banned that church and it was overturned because it directly targeted a religion.

· Arizona vs. Smith(2 Native Americans had a religious ceremony and smoked hallucinogens.  They showed up in a random drug test and were subsequently fired from their jobs.  They sued.  They lost, because, although a person has the right to practice their beliefs, they don’t have the right to break the law.

· Due Process:  the provisions of the fifth and fourteenth amendments to the constitution that guarantees that no person shall be deprived of life, liberty, or property without due process of law.  (procedural and substantive)  Rights can’t be taken without due process.  Due process deals with the individual.

· Procedural Due Process:  The government must give a person proper notice and the opportunity to be heard.  Requires that the person have at least an opportunity to object to a proposed action before an impartial, neutral decision maker.  For example: if a driver’s license is construed as property interest, the state must provide some sort of opportunity for the driver to object before suspending or terminating the license. 

· Must give person proper notice(either a hearing, trial, certified mail, etc.

· Cases of imminent domain or where banks repossess.  Give notice that something is being taken.  All kinds of PROCEDURES put in place.

· Before you can take life of person, there are all kinds of procedural hoops (ex. Death row inmates).

· Also, can’t be kept in jail without the opportunity to see a judge.

· Substantive Due Process:  protects a person’s life, liberty, or property against certain government actions regardless of the fairness of the procedures used to implement them.  Limits what the govt. may do in its legislative and executive capacities.  Legislation must be fair and reasonable in content and must further a legitimate governmental objective.  Only when state conduct is arbitrary, or shocks the conscience, will it rise to the level of violating substantive due process.
· Substantial.  A fundamental right will be protected UNLESS there is a COMPELLING govt. interest (like protecting a child).  This fundamental right can’t be taken away.  Like voting, the right to marry, right to procreate, right to practice religion, etc.  

· Something has to be CLEAR( we have to know what the law is to know if we’re breaking it.  Like a speed limit.

· Interest of state is weighed against individual.

· Equal Protection Clause:  State cannot deny to any person within its jurisdiction the equal protection of the laws.

· Prohibits government (state, local, or federal) from enacting laws that classify and treat **similarly situated persons** differently.

· 3 tests have been developed (levels of scrutiny):

1. Strict Scrutiny= any government activity that inhibits a fundamental right

2. Intermediate Scrutiny= discrimination based on gender or age

3. Rational Basis= test applied to classifications not involving a suspect or protected class.  Must be rationally related to the govt. objective.

​

Chapter 10—Contracts

· A contract is a legally binding agreement between 2 or more parties who agree to perform or to refrain from performing some act now or in the future.  Also a promise the breach of which the law gives a remedy or the performance of which the law recognizes a duty

· INTENT is a key element.  Intent is determined by:

· What the parties said, not what they were subjectively thinking

· How the parties acted or appeared
· Circumstances around the formation of K

· The key is showing the court there was an intent 
· Known as mutual assent (or meeting of the minds)

· A contract involves 2 parties (at least):

· Offeror: person making the offer to form a contract

· Offeree:  person who has the right to accept or reject the offer
· 4 valid elements (requirements) of a contract (must meet all 4)(must have mutual assent:

· (1) Agreement:  an offer and an acceptance.  One party must offer to enter into a legal agreement, and another party must accept the terms of the offer.

· (2) Consideration:  Promise must be supported by bargained-for consideration (something of value received or promised, such as money, to convince a person to make a deal) that is legally sufficient.

· Both sides must give something up

· Must be money or something of value to induce a person to contract.  Can’t be gratuitous or a moral obligation (love, support, gifts, etc.).  

· Can also be a promise to do or not to do something.

· Anything with legal value

· (3) Contractual Capacity:  Both parties entering into the contract must have the contractual capacity to do so; the law must recognize them as possessing characteristics that qualify them as competent parties.  Mutual assent.  Must be in their “right mind”.  The law must recognize parties as competent to be able to contract.  In other words, they can’t be drunk.

· No mutual assent if one party was not in their right mind

· No legal capacity by law to contract if the party is under 18 (unless emancipated)
· Can’t if one party is senile or has Alzheimer’s

· (4) Legality:  Must be for a legal purpose.  Must be lawful; not against public policy

· Can’t have a K to ship illegal drugs for example

· Types of contracts:

· Bilateral vs. unilateral:  difference is when the contract is actually formed.

· Bilateral: “promise for a promise.”  Offeree need only promise to perform.

· Unilateral:  “promise for an act.”  Offeree must perform.  The contract isn’t formed until the act has actually started.  You accept the offer at the time you begin the act.  Once you start the act, you have a valid contract and you can’t revoke or take back the offer.  However, the contract can be undone if both parties agree.

· Formal vs. informal:
· Formal: requires a special form or method to create a contract.  For example, contracts under seal, or a written check

· Informal: all other contracts that aren’t classified above.  Most contracts are informal.  For example, the purchase of a car, or payment for medical services.  Usually based on substance rather than their form.

· Express vs. implied-in-fact:
· Express: terms expressed orally or in writing. (Oral or written agreement).  For example, signed credit card agreement or a verbal agreement to sell your used text books.

· Implied-in-fact:  implied from conduct, rather than words.  Certain requirements must be met for an implied-in-fact contract to arise:

· Plaintiff provided property or service

· Plaintiff expected to get paid and defendant should have known

· Defendant was given an opportunity to reject property or service and failed to do so

· For example, you sit down in a barber chair and ask for a haircut.  The barber starts to cut your hair.  It is an implied contract that the barber will perform and you will pay.

· Executed vs. executory:
· Executed:  has been performed on both sides.  Nothing is owed and it is fully complete

· Executory:  one side has fully performed but the other side hasn’t fulfilled their K obligation.  Not fully complete

· Implied-in-Law contracts: (Fictional or quasi K):  Not actual contracts. Quasi contracts are fictional contracts created by courts and imposed on parties in the interests of fairness and justice.  Imposed to avoid “unjust enrichment” (one party getting an unfair benefit).  This is not a good solution, because the judge wasn’t present when the original contract was formed, so it’s all in the proof. (Quasi contract is fictional or resembling a real contract)

· Quantum Meruit: “as much as he deserves.”  The remedy(compensation owed under his “contract”.  Can’t use QM with forced benefits, a mistake, or where an actual contract already exists.

· If you know something is a mistake but you do nothing to fix it, QM is applied (to get rid of unjust enrichment).  If you give notice and they force the benefit on you, you are not legally bound to pay.

· Valid, Void, Voidable, Unenforceable

· Valid K:  Meets all 4 requirements (agreement, consideration, capacity, and legality).  **Capacity is always presumed.  Valid contracts may be enforceable, voidable, or unenforceable.

· Void K:  has no legal effect and neither party is liable.

· Voidable K:  A valid contract but one that can be avoided at the option of one or both of the parties.  The party having the option can elect to avoid (both parties released) or ratify (both parties bound—make valid).  For example, if a car dealership sells a car to a minor, and right after purchasing the car, the minor crashes it, the minor can choose to avoid (or undo) the contract and get their money back.  The contract is avoided because a contract with a minor is void.

· Unenforceable K:  A valid contract that cannot be enforced due to legal defense, BUT parties can perform voluntarily.  It is a valid contract rendered unenforceable by some statute or law.  For example, certain contracts must be in writing, and if they are not, they will not be enforceable.  Also, for example, if one party asks another to go to Canada and pick up prescription drugs for a fee, but the law says this is illegal, this contract is unenforceable.  If the law changes mid-contract, at the time of the change, the contract ends.

Chapter 11—Agreement

· Assent to the same bargain.  Requires valid offer and valid acceptance.

· Offer:  a promise or commitment to perform or refrain from doing some specified future act.  Key is to look at intent.  THERE ARE 3 REQUIREMENTS TO AN OFFER:

1. Offeror must seriously intend to be bound by the offer

2. Terms must be reasonably certain or definite (must be clear)

3. Communication of the offer to the offeree

· Words like “I think”, “I bet”, etc do not bind parties.  Future intent doesn’t bind either

· Statements that are NOT offers:

· Opinions (“I think”, “I bet”)

· Future intent (“I plan”)

· Preliminary negotiations (A request or invitation to negotiate is not an offer.  It only expresses a willingness to discuss the possibility of entering into a contract); agreements to agree (that is, agreements to agree to the material terms of a contract at some future date)

· Agreements to agree may be enforceable agreements if it is clear that the partied intended to be bound (emphasis is on the parties intent rather than on form)

· Auction (simply an invitation asking bidders to submit offers).

· Judged by objective standard:  outward manifestations that a reasonable person could presume (what a reasonable person in the offeree’s position would think)

· Anything that is or can be permanent in nature is a valid contract.  All outward manifestations showed there was intent to be bound

· Lucy vs. Zehmer

· Other offer caveats include offers made in:

· Anger, jest, or undue excitement.  In any of these situations, the offeror showed no intent to be bound by their proclamation.  They do not meet the intent test because a reasonable person would realize that a serious offer was not being made.  In bargain for exchange, both sides have to give something up

· Advertisements:  generally not real offers, but instead invitations to come in and make an offer or negotiate.  The rationale here is that it is impossible to contract with every offeree.

· Minnesota Surplus example:  the Minnesota Surplus store put an ad in the paper saying they would sell a fur for a set price to the first person who came in to buy it.  A man went in and offered the price listed, and the store refused to sell it to him.  They said that, not only was it simply a ploy to get people to come in to the store, but also the store will only sell to women.  The man sued and won.  He won because the offer (the advertisement), in saying 1st come first served, was definite in who they were selling to.  He also won a lot of damages for gender discrimination.  If an ad ever says, for example, 10 TVs to the first people who come in to buy them, the store is legally bound to fulfill this offer.

· Definiteness of terms: (the 2nd requirement for an effective offer).   A contract must have 4 definite terms that must be expressed in the contract or capable of being reasonably inferred:

1. Identity of parties

2. Identification of object or subject matter (quantity or work to be performed)

3. Consideration to be paid

4. Time of payment, delivery, and performance

· If you are a merchant, you must meet all 4 terms.  If you are an individual, you don’t have to have all 4 terms, but you must still be definite.

· Baer vs. Chase case: about Sopranos TV show.  No definiteness of terms were set, so it showed no true intent to contract.

· Communication: (third requirement for an effective offer)
· The offeree must have knowledge of the offer

· One cannot agree to a bargain without knowing that it exists

· Gives offeree the power to form a valid, binding K

· Only OFFEREE can accept (unless it is a guardian on behalf of an individual).  If someone has an agent, the agent has the power to accept on the offeree’s behalf
· They have the power to say yes or no.

· Oral contracts can bind you

· Rewards: individuals that already have a preexisting duty to perform (like a person in the military who finds Osama bin Laden, or a police officer who finds a lost dog), cannot accept rewards.  For an individual to be able to accept the reward, they must have preexisting knowledge of the reward, and then have to do the thing asked.

TERMINATION OF THE OFFER

· Revocation:  to Revoke:

· Offeror withdraws the offer 

· Communicates the withdrawal

· Must be done before acceptance by the offeree

· Public offers require public revocation.  They are in effect once received

· Irrevocable offers:

· Option contract: the offer is open for a period of time.  Paying a price to hold something open (like a real estate contract).  Prevalent among merchants

· At will:  you can be hired or fired for any reason as long as it’s not an illegal reason.  Oklahoma is an “at will” state.
· Detrimental Reliance/Promissory Estoppel:  you gave something up based on an offer.  You relied to your detriment on someone’s promise.  If there is no bargain for exchange, you can’t claim detrimental reliance

· When a promisor has made an offer to the promisee, and the promisee has relied to their detriment on that promise, they can claim the doctrine of promissory Estoppel.  To estop means to bar, impede, or preclude someone from doing something.  Thus, promissory Estoppel means that the promisor (the offeror) is barred from revoking the offer because the offeree has already changed her actions in reliance on the offer.

· For example, a woman rents her apartment from a landlady for many years.  After time has gone by, the lady tells her landlady that she plans to look for a cheaper apartment because this one has become too expensive for her.  The landlady promises to reduce the rent in the next lease.  In reliance on the promise, she continues to live there and does not look at other apartments.  Later, the landlady changes her mind on the price.  He cannot revoke his promise because the tenant has relied on the promise to reduce her rent.  Had the promise not been made, she would’ve relocated, and looked for another apartment.

· Rejection:  The OFFEREE terminates the offer.  Inquiries or clarification are not necessarily a rejection.  It must be expressed.  Rejection is effective when RECEIVED.

· Counteroffer:  a rejection of the original offer and a new offer given by offeree

· Material change, additions, deletions, etc. are considered counteroffers.

· A counteroffer turns the tables.  The original offeror becomes the offeree.

· “Mirror image rule”= acceptance must match the offer exactly.

· Termination of an offer by Operation of Law:

· Lapse of time:  if a time period expires, or no time is specified, but it has been a reasonable time period (for example, a person has until Friday at noon to accept the offer to buy a house, and if the time expires, the house is open for sale to any potential buyers)

· Destruction of the subject matter (for example, selling books, but they got wet before I could get them to the offeree)

· Death or incompetence:  does not apply to irrevocable contracts

· Subsequent illegality:  in the middle of a contract, the law changes and the action involved becomes illegal(it becomes a subsequent illegality

· Acceptance:  the voluntary act by the offeree (in either words or conduct) which indicates assent (agreement) to the terms of the offer set by the offeror. 

· To exercise the power of acceptance effectively, the offeree must accept unequivocally.  This is the mirror image rule.  If the acceptance is subject to new conditions or if the terms of the acceptance change the original offer, the acceptance may be deemed a counteroffer that implicitly rejects the original offer.

· “I accept the offer, but I wish I could have gotten a better price”( effective acceptance

· “I accept, but can you shave the price?”(effective acceptance

· “I accept the offer but only if I can pay on ninety days’ credit”(not an unequivocal acceptance—in fact, it operates as a counteroffer, rejecting the original offer.
· Acceptance must be definite and communicated to the offeror.  Must be vocal or in writing

· “I accept; please send a written contract.”( The offeree is requesting a written contract but is not making it a condition for acceptance.  Therefore, the acceptance is effective even without the written contract.

· “I accept if you send a written contract.”( The acceptance is expressly conditioned on the request for writing, and the statement is not an acceptance but a counteroffer.

· The wording of acceptance is important.  “OK” does not mean acceptance by law.
· For example: “I accept if you will take $100 off the price”.  This is a counteroffer.

· Silence as Acceptance:  Silence is generally not acceptance, even if the K says so.

· Exceptions:  Implied-in-fact contracts, unilateral contracts, prior dealings (like regular shipments).  **under the UCC (for merchants)
Chapter 12—Consideration

· Consideration:  the “thing of value” given for the promise (like money or a promise to do or not to do something).

· 2 elements are needed to have consideration:

1. Something of legal value must be given

2. Must be bargained for exchange( did both sides give something up?  If they did, it has consideration.

· Legal Value (element 1)( Something of legally sufficient value may consist of (1) a promise to do something that one  has no prior legal duty to do; (2) the performance of an action that one is otherwise not obligated to undertake; (3) the refraining from an action that one has a legal right to undertake (forbearance).  A contract is supported by legal value if the promisee suffers a legal detriment.  For example:

· If you stop smoking, I’ll wash your car

· If you paint my garage, I’ll give you $500

· If you don’t drink, smoke, or play cards for money until you are 21, I will pay you $5000.  Hamer vs. Sidway…he gave something up that he had the legal right to do. If you give up a right, that is bargain for exchange, and under the law, consideration.  In return for a promise to pay, he refrained from pursuing harmful habits (forbearance) that he was legally entitled to partake in.
· Both sides must give something up(you do this for me, I’ll do this for you 

· Bargained for exchange (element 2)(exchange where the parties engage in communications that lead to an enforceable K.  Must be something tangible.  I give you money, you give me product.  *Courts don’t care about the adequacy of consideration.

· For example, a manufacturer and a retailer sit and negotiate on a contract price, then agree to the contract price.  “I’ll pay you $5000 for 200 widgets”

· “I promise to buy all your oranges for 2 years if you promise to sell me all you grow”

· CANNOT BE A GIFT (Elvis case:  mother-in-law lost because he was giving her money as a gift.  His offer was gratuitous.  There was no bargain for exchange (and therefore, no consideration) because she was getting a divorce and a possible monetary gift, but he wasn’t getting anything.

· Adequacy of consideration:  normally courts won’t look at adequacy unless it “shocks the conscientious of the court”(fraud, divorce case, bankruptcy.

· Contracts lacking consideration:

1. Preexisting duty:  a promise that one has already made or has a legal duty to do (a person already had a legal obligation to do something.)
· E.g. A person in the military finds Osama Bin Laden.  They cannot collect the reward because it is already their preexisting duty.  Also, with a reward to capture criminals or turn in lost or stolen items, there is a preexisting duty for officers, so they also can’t collect the reward.
· Preexisting duty is often seen when you have a contract on something.  For example, you have a contract with a construction company to construct a building, and in your contract, there is a set amount that you will pay them.  3 months into the process, they can’t ask for more money because they already have a preexisting duty to perform the action under contract.
· ***The exception would be unforeseen difficulties (like finding hazardous waste on the construction site.  Bad luck in the marketplace (like inflation or increased gas prices) does not count as unforeseen difficulty.  Neither does a natural disaster.  In the case of a true unforeseen difficulty, the individual can barter to get more money.  If you agree, you owe.
· New promises based on preexisting duty can be enforced if:
· There are unforeseen difficulties
· The parties rescind (“undo”) the contract and make a new one as long as it is still executory.  Both parties must agree
2. Past Consideration:  promises made in return for action or events that have already occurred are also unenforceable and lacking in consideration
· For example, you work for a company for 25 years and they say “we’ll pay you a $25,000 bonus because you were such a good employee”.  This is not enforceable because it is simply a gift, and it has already happened.  You could get the money, for example, if you can prove that because you were promised the money, you relied to your detriment (promissory estoppel or detrimental reliance) on the promise of the money.  It’s all in the proof.  You might win if you had an email promising you the money because you have been such a valuable employee.
3. Illegal Consideration:  a promise made to refrain from doing an illegal act.  In this case, a contract could not be formed.
· For example, you can’t be forced to do something against your will.
· “I will not give you a raise unless you promise to sign over your stock options”(considered duress or blackmail
· “I promise not to fire you if you sign these bogus expense reports”(think about the woman who married the executive and later found out about the fraud and embezzlement (travel expense reports)
4. Illusory Promises:  contract where either one or both of the parties can choose not to perform their obligation under the contract.
· For example:  boss says “you’ve worked hard, if profits remain high, you all get a 10% bonus at the end of the year IF THE MANAGEMENT THINKS IT’S WARRANTED”(no true intent to be bound (it was illusory, or wishy-washy)
· Words like “I might”, “I’ll consider”, or “I’ll think about” are not words of intent.  They are illusory
5. Moral Obligations:  promises made out of a sense of moral obligation are unenforceable.
· For example: “if you promise to love my daughter and marry her, I’ll give you $”

· “promise me that you won’t sell the house after I’m gone and you can have it”
· Love is NOT consideration. ( If it’s not consideration, then why is marriage a contract?  How is marriage a contract if moral obligation cannot be used as consideration?  For a contract to be legal, you must have consideration.  To legally end the union (the contract), you must get a divorce.
6. Promissory Estoppel:  a doctrine that does not allow one party to withdraw its promise if it will adversely affect a promisee that justifiably relied on the promise or changed their position in reliance on the problem.  AKA: Detrimental Reliance
· 4 key elements to Promissory Estoppel:

· (1) Promisor made a promise
· (2) Promisor should have reasonably expected to induce the promisee to rely on the promise (is it reasonable to rely on that promise?)
· (3) The promisee relied on the promise
· (4) Injustice would be caused if the promise was not enforced
Chapter 13—Capacity and Legality

· Capacity:  the mental ability to comprehend (a person has to be in their right mind to contract).

· Contractual Capacity:  the legal ability to enter into a valid K.  Courts generally presume contract capacity

· 3 notable exceptions:  Minority, Intoxication, Insanity

· Minors:  Age of majority in all states is 18.  At this age, you are allowed to make a legal contract that is binding on you.  An emancipated minor (where a child’s parent or guardian relinquishes legal right to control the child or the child moves out on their own) is a legal adult.  In Oklahoma, we don’t favor emancipation, because the court wants to protect minors.

· Minors can enter contracts as long as the subject matter is legal for minors.

· ***Contracts made with a minor are voidable at the minor’s discretion (while the adult parties remain bound).  This rule is put in place to protect minors.

· Disaffirm= minor can legally avoid a contract at any time until they reach the age of majority or a reasonable time afterwards.  They need only manifest intent NOT to be bound.  They have to disaffirm the entire K—not parts of it.

· Minors and disaffirmance:

· Majority Rule= a minor need only return the goods or other consideration even if it is damaged or used

· Minority Rule= a minor must pay for depreciation or wear and tear.  This is a growing trend due to the fact that minors have taken advantage of the rule, although in Oklahoma, the majority rule stands.

· Exceptions to Disaffirmance:  necessaries and misrepresentation of age

· Necessaries: food, shelter, clothing, medical care. (For example, if you order food, even if you’re a minor you still have to pay for it).  The minor is still liable for reasonable value even if disaffirm.  This could come into play when parents kick their kid out of the house.  Requirements for necessaries:

· Must be necessary for minor’s subsistence

· Value must be up to minor’s standard of living

· Minor must not be under the care of a parent or guardian who is required to supply it.

· Misrepresentation of age: Many states do not allow disaffirmance at all.  Some states do not allow if engaged in business as an adult.  Some states do not allow unless consideration can be returned.  Unjust enrichment issue.

· Ratification:  Accept and give legal force to obligation that is otherwise unenforceable.  Minor can ratify when reaches majority:

· Express= orally or in writing

· Implied= shows intent to abide through possession, use, or payment

· Minors and parents:  General rule is that parents are NOT liable for minor’s contracts.  Can’t come after the parent to pay for a car.  Exceptions include:

· If the parent happened to co-sign

· If the parent fails to control willful, malicious, or grossly negligent acts of children

· Care and upkeep(necessaries

· Intoxication:  Condition in which a person’s normal capacity to act or think is inhibited by alcohol or drugs.  Courts will look at objective factors to determine whether a contracting party was too intoxicated to understand the legal consequences of the contract.  If so:
· The contract is voidable at the option of the intoxicated party.
· The intoxicated party can disaffirm but must return consideration.
OR

· The intoxicated party can ratify when sober and take on the obligations of the contract.
· In a case like Lucy v. Zehmer, a reasonable person watching them would’ve viewed it as a contract.  When Zehmer testified, he was too specific.  He knew too many details.  You have to be able to prove that you were too intoxicated to know what you were doing.
· The time the contract was formed is important 
· Mental Incompetence:  
· Void:  adjudicated mentally incompetent with court appointed guardian or power of attorney.  In this situation, the contract is void. Period.  Only person who can K for a mentally incompetent person is their guardian.
· Voidable:  not adjudicated mentally incompetent but unable to understand a contract or its consequences.  Here, the party claiming insanity can avoid the contract, but they have to have proof.
· Valid:  otherwise incompetent person understands the contract
· May lack the capacity for other purposes or have lucid intervals (temporary restoration of competence).  It is on that person to prove that they didn’t understand.
· Legality:  contracts must be LEGAL.  (Can’t kill your professor).   
· If a contract is legal to begin with, but the law changes, it becomes an unenforceable contract. (for example, prescription drugs from Canada)
· ***Unconscionable contracts:  void of conscience.  Shocks the conscience of the court (terms are too hard or too harsh).  2 Types:
· Procedural=how terms are part of the contract
· Small print, “legalese”
· Adhesion Contracts, “take it or leave it”
· Substantive=effect of the contract is oppressive or harsh
· Only one party benefits
· One party has no remedy for breach
Chapter 14—Mistakes and Fraud

· The biggest thing in this chapter to keep in mind= “Meeting of the minds” (MUTUAL ASSENT)( did that occur? Can someone claim mistake? If so, can they rescind the contract?

MISTAKES:

· Unilateral:  those made by one party 

· Must be material

· General Rule: party that makes mistake does not get any relief from contract

· Exceptions:

· If the other party knew or should have known that a mistake of fact was made, the contract is not enforceable

· If there is a mathematical mistake made without gross negligence

· If the mistake is so serious that enforcing the contract would be unconscionable

· Mutual Mistakes:  where both parties to a contract make a mistake.  Two types:

· Mutual mistake of fact:  must be material in nature.  Also, can be rescinded.  

· For example: Jack and Jill enter a contract where Jill is selling Jack a painting that both believe to be a Van Gogh.  Later, Jack finds out that the painting is a fake.  Jack may rescind the contract and get his purchase price back. ( Mistake is of the THING they contracted for.  Both parties thought the actual thing was something else.
· E.g. Raffles vs. Wichelhaus(a word or term in a K may be subject to more than one interpretation.  Here it was the ship “Peerless”.

· Mutual mistake of value:  if it’s a mistake as to value, it usually can’t be rescinded (because the party should’ve known).  If a mutual mistake as to the future market value or the quality of the object of the contract is a mistake of VALUE, either party can usually enforce the contract.

· For example:  Greg buys a picture frame at Beth’s garage sale for $10.  Later he takes it home and finds out that there is an original copy of the constitution of the U.S.  Beth CANNOT rescind the sale because of the mistake in value of the frame.  It’s a mistake as to value—not as to the picture frame. (Both parties knew they were buying/selling a frame.  He meant to buy a frame, and she meant to sell a frame.  They just didn’t know it was valuable.  So this is only a mistake as to value, and cannot be undone.
· Types of Fraud: (5 TYPES):
· (1) Fraud in the Inception:  (1) person is deceived as to the nature of his act and doesn’t know what he is signing (e.g. you take a will to a dying relative and tell them it is medical papers they’re signing when actually it’s a will leaving everything to you.)
· (2) Fraud in the Inducement:  (2) the party knows what he is signing but has been fraudulently induced to enter into the contract (e.g. I talk you into investing in a business, but in reality I take off with your money.) ( under false pretenses.  *Think Ponzi Schemes (fraudulent investment operation that pays returns to separate investors from their own money or money paid by subsequent investors, rather than from any actual profit earned)
· (3) Fraud by Conduct:  (3) where the deceiving party conceals a material fact and keeps the other party from learning about it (e.g. Eric contracts with Lemon Car Sales to buy a new car.  The car has actually been used by the dealer as a Demo car, but the Lemon Car salesman turned back the odometer to show that it has barely been driven and thus is “new” for the purposes of the law.)  Here, the party at fault does something by conduct to deceive you, like changing a spreadsheet.  Based on the person’s conduct.
· (4) Misrepresentation of Law:  (4) does not ordinarily entitle party to relief from contract because at common law, parties to contract are supposed to know state and local laws (e.g. Jill wants to sell her property to Joe.  Joe asks Jill if there are any restrictions on the property.  She says no, but there are in fact restrictions.  He buys the land.  He will most likely not be able to rescind. EXCEPTION= if person making the representation is a professional or has a higher knowledge.)  This instance doesn’t entitle the innocent party to relief, because they should’ve known better.
· (5) Misrepresentation by Silence:  (5) ordinarily—neither party to a contract has a duty to come forward to disclose facts (e.g. you have an accident in your car and the right side is totally damaged.  Once repaired, it looks and runs the exact same.  This is ok…as long as they don’t ask, you don’t have to disclose.)  EXCEPTIONS:
· If non-disclosure would cause bodily harm
· There’s a fiduciary responsibility…(fiduciary is like attorney-client, doctor-patient, teacher-student, etc. type of relationship)
· If a statute requires disclosure
· Fraudulent Misrepresentation:  4 elements to Fraud:  the biggest thing is that you must prove that the person INTENDED TO DECEIVE YOU.
· (1) Misrepresentation of fact occurs (fact must be material)
· (2) The wrongdoer must intend to deceive the innocent party
· The “Scienter”—guilty knowledge—or the intent necessary to deceive a person.  Must have guilty knowledge associated with the intent to deceive…you have to know what you’re doing in order to deceive.
· Can be found if a person states or implies that the statement is made as to personal knowledge or personal investigation (question becomes(what’s the difference between personal knowledge and opinion?)
· (3) The innocent party must have justifiability relied on misrepresentation
· A person has to JUSTIFIABLY RELY on the fact (justifiable reliance)
· Runner and shoe store example
· Again, it must be a material fact
· What would a reasonable person believe in the situation?
· (4) The innocent party was injured

***MAKE SURE THERE IS INTENT TO DECEIVE!!!
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