Chapter 1:

· Stare Decisis:  “to stand on decided cases”.  Under this doctrine, judges are obligated to follow the precedents established within their jurisdictions.  Also makes the law more stable and predictable.  Stare Decisis has 2 aspects:
· decisions made by a higher court are binding on lower courts
· a court should not overturn its own precedents unless there is a compelling reason to do so
· Substantive law= all laws that define, describe, regulate, and create legal rights and obligations.
· Procedural law= all laws that delineate the methods of enforcing the rights established by substantive law.
· Civil law= spells out the rights and duties that exist between persons and between persons and their governments, as well as the relief available when a person’s rights are violated. (typically a private party sues another private party)
· Criminal law= concerned with wrongs committed against the public as a whole.  Defined and prohibited by local, state, or federal government statutes.  Criminal defendants are prosecuted by public official on behalf of the state, NOT by their victims or other private parties.
Chapter 2:
· Jurisdiction: Juris= “law” and diction= “to speak”.  Jurisdiction is the power to speak the law.  Before any court can hear a case, it must have jurisdiction over the person against whom the suit is brought (the defendant), or over the property involved in the suit.  The court must also have jurisdiction over the subject matter of the dispute.

· Comes from the Constitution or statutes and NOWHERE ELSE

· This is the law that gives courts power to review a case

· Each court must have 2 types of jurisdiction and a venue before they can hear a case (venue is NOT jurisdiction)

· Jurisdiction is the fair way to call a person before the court

· In Personam (Personal) Jurisdiction:  Jurisdiction over a person (the defendant).  The right of the court to subject its ruling over a person/company (corporations are people in the eyes of the law).

· Required before a defendant can be hauled into court.  *For a court to have personal jurisdiction, they have to tell the person why.
· Courts have personal jurisdiction over: 1: persons residing in the state or county; 2: persons doing business in a particular county, district, or state; 3: if the accident/claim took place in the state or county.

· Courts will look to minimum contact if non-resident defendant is being sued (this can be done because of the long-arm statute)

· Defendants can waive (or give jurisdiction to the court) in personal jurisdiction.  (Waive= give up/tell the court to go ahead and exercise jurisdiction over the defendant).  Might waive because: if they think they have a good chance of winning, there is a difference in state laws, they simply want to get it over with, it will help them with publicity, they want to keep their reputation, they want a jury, or they want to keep up their image for the sake of public opinion.

· In Rem Jurisdiction:  “Jurisdiction over the thing”. 

· Jurisdiction the court has over the property located within its boundary(usually deals with real property.

· Can also be used for personal property (boat dry docked)

· Ex: My house is located in Cleveland County( therefore; Oklahoma County can’t exercise In Rem Jurisdiction over my house or property.

· Long-Arm Statute:  Under the authority of a state long-arm statute, a court can exercise personal jurisdiction over certain out of state defendants based on activities that took place within the state (like a car crash).

· It must be demonstrated that the defendant had sufficient contacts (or minimum contacts) with the state to justify the jurisdiction.  This means, the defendant must have enough of a connection to the state for the judge to conclude that it is fair for the state to exercise power over the defendant.

· Designed to dictate when a non-resident defendant can be hauled into a court to answer.  Courts look to minimum contacts.
· The more contacts or interaction you make in a state(court sees that as more contacts and therefore, more fair

· Corporations are persons in the eyes of the law and can be hauled into court in: 1: the place they are incorporated; 2: place of doing business **Here, the standard in the stream of commerce (principle place of business) which in effect, is the same as minimum contacts.

· 3 tests to help determine Long-arm powers of a court:  Can use any 3, or a combination of any 3:

1. Purposeful Availment:  i.e. defendant had to have been conducting activities purposefully in forum (contacting, shipping, etc.)

2. Cause of Action From Defendant’s Actions: i.e. the harm must have been from something the defendant did, like ship a defective product or cause an accident. (had to have done something in the state)

3. Must have a connection with the forum state:  i.e. must be something substantial (not a fly by night).  Today, courts are really looking at the internet.  Hard to pin point jurisdiction on the internet( problems with internet and stream of commerce issues.

**No Brightline Standard (which is a clearly defined rule of law. No room left for interpretation).
· Subject Matter Jurisdiction (SMJ):  subject matter= the issue in dispute.

· SMJ refers to the limitations on the types of cases a court can hear.

· Courts can get jurisdiction from the Constitution or Statutes.

· Ex: Bankruptcy courts can only hear issues of bankruptcy.

***A court can have personal jurisdiction but not SMJ over parties and vice versa.  If no SMJ, NO CASE. PERIOD

· Courts/ parties can NEVER waive subject matter jurisdiction
· Courts have either general or limited jurisdiction.

· General=virtually unlimited.  State trial courts or Federal district courts are examples.  They can decide cases involving a broad array of issues.

· Limited=limited to a certain subject matter.  I.e. probate, workers’ comp., bankruptcy, small claims, etc.

· Federal courts have subject matter jurisdiction in 2 situations.
1. A federal question is involved.  This means that, no matter which state you are in, or what the dollar amount equals, you can always take a case to the federal level in any matter involving, for example, constitutional rights being violated.  If this should happen (due process, freedom of speech is violated, equal protection is violated), you can always take a case straight to federal court
2. Diversity of Citizenship is involved.  This means, you can take a case to the federal level if both the plaintiff and the defendant are from different states, AND the dollar amount in question exceeds $75,000.

· Concurrent Jurisdiction= can sue in state OR federal court

· Federal courts either have exclusive jurisdiction or concurrent jurisdiction.

· Exclusive: Federal crimes, bankruptcy, copyright infringement, admiralty, etc.  These cases must start in federal court.

· Concurrent:  Here, BOTH state and federal court has jurisdiction (i.e. diversity).  REMOVAL is a powerful jurisdiction tool people use to jockey for position in a lawsuit.  Removal allows defendant to take a properly filed state suit and remove it to a federal court

· Cyberspace:  a new form of “minimum contacts”.  Because internet continues to change, no brightline standard.  Look at Active vs. Passive( did someone actually click on something/use the site or simply visit the site.

· For online activity, a SLIDING SCALE STANDARD is being put in place. (for determining when the exercise of personal jurisdiction over an out of state internet based defendant is proper.  3 types of internet business contacts:

1. Substantial business is conducted over the internet (with contracts and sales for example)

2. Some interactivity through a web site

3. Passive advertising

· Jurisdiction is proper in the first, and improper for the third category.  For the second, it may or may not be appropriate.

· VENUE: concerned with the most appropriate location for a trial.  Requires a lawsuit to be heard by court with jurisdiction closest to location where incident occurred.  However, can change venue for pretrial publicity or if venue would cause an undue hardship on the defendant (like McVeigh and Nichols trials).  Can’t move case from 1 state to another

· **Forum Selection Clause= clauses in contracts that allow parties to predetermine which court will hear a dispute if one arises under the contract.

· For example, a credit card company.  You waived your right to personal jurisdiction when the contract was signed.  No minimum contacts, but still must be fair

· Standing to Sue:  party must have sufficient stake in the controversy to justify seeking relief through the court system(must be justiciable (i.e. one that is real and substantial).  If Bob and Tom are in a car accident, John who had nothing to do with the accident cannot sue.  Has to effect you personally

· Ripeness: an issue is “ripe”.  The issue needs to be determined now.  It’s not hypothetical, academic, or moot.  It needs to be determined now if it has the potential to hurt a lot of people.  Supreme Court doesn’t want to step in unless the issue is happening right now or is about to happen.  AKA: Justiciablility

· Justiciable Controversy:  a controversy that is real and substantial, as opposed to hypothetical or academic.

· 13 circuit courts(11 + D.C. Circuit + Federal Circuit.  Oklahoma is in the 10th circuit.

· Federal court system has 3 tiers: 1: U.S district courts (trial courts of general jurisdiction and various courts of limited jurisdiction; 2: U.S courts of appeals (intermediate courts of appeals); 3: the United States Supreme Court.

· U.S. District Courts: “Trial Courts”. Original Jurisdiction. At least 1 federal district court is located in each state.  Can have juries, hear testimony, and have evidence presented.  These are trial courts of RECORD.  Federal cases typically originate here.

· U.S. Courts of Appeals:  middle tier.  Hear appeals from U.S. district courts and Federal Administrative Agencies. ***NO new evidence or testimony (just like in a state court).  You file a brief and have oral arguments.  Oklahoma is in the 10th circuit.  Therefore, only the 10th circuit rulings apply to us.  Anything it rules on is binding in Oklahoma.
· “En Banc”=everyone needs to hear argument.  Appeals are heard by 3 judge panel but can ask to have case heard “en banc”, or full court.

· Court of appeals for Federal Circuit (#13), hears special appeals such as patent and trademark, or international appeals.

· U.S. Supreme Court:  Top tier.  Highest court in the land.  Hears appeals from Circuits and also the highest state courts.  Supreme court decisions are FINAL.        Petitioners will file for a “WRIT OF CERTIORARI”.  

· Writ of Certiorari is asking the Supreme Court to hear a case.  They only hear about 100 to 120 cases per year out of thousands.  They’ll look at cases that have the biggest impact on the country as a whole.

· “Rule of 4”:  4 Justices must agree to hear petition before a Writ is granted.  (4 out of the 9 justices)

· If your writ is denied, you can re-file the case to the Supreme Court, but you need to have more added to it.  

· KEY POINT: just because writ is denied, doesn’t mean that the lower court’s ruling is right or wrong. It just means that the lower court’s ruling stands.

· State court systems also have 3 tiers(trial courts, appellate courts, and state Supreme Court.
· State Trial Courts:  limited jurisdiction or general jurisdiction courts.  Trial courts are COURTS OF RECORD, meaning, that on appeal, only the record will be looked at.  

· Evidence and testimony are presented here.  The decision can be appealed to appellate courts.

· Record is extremely important at this stage, because you can only bring the record to higher courts.  (Only the things that have been shown at this level)
· State court house in every county (77 in Oklahoma).  Each has a trial court.  Most are general and can hear almost anything.

· State Appellate Courts:  They hear appeals from trial courts.  They can review only the record.  Nothing new presented in an appellate court.  Judge only sees paperwork.  No witnesses (only records of witnesses).

· Questions of law are appealed, will sometimes hear questions of fact.

· Review either parts or whole cases

· Lawyers file briefs and have oral arguments

· Can appeal from here to states Highest courts

· (In some instances, this might be the highest court)

· State Supreme Court:  highest state court.  NO new evidence or testimony.  Submit briefs and hear oral arguments

· Decisions of highest state courts are FINAL ON ISSUES OF STATE LAW, unless it involves aspects of federal law.

· If it’s a constitutional issue or right, it will go to federal (Supreme) court.

· Oklahoma has a criminal court of appeals.  Oklahoma’s highest court is the state supreme court.  

· ***2 exceptions to bring new evidence or testimony:

1. New DNA found(any type of forensic evidence

2. If someone commits fraud on the court and you find the person involved (e.g. they’ve been hiding in the Caribbean).

· STATE AND FEDERAL COURTS MIRROR EACH OTHER.

· Alternative Dispute Resolution (ADR):  it’s a system of settling disputes outside of court. 

· KEY POINT:  most contracts you sign now have some form of ADR clause in them.

· Going to court is expensive.  ADR helps keep costs down.  State courts in OK require you to show you’ve tried to resolve it before you go to court.

· Mediation:  a neutral third party is involved.  A settlement is what you get out of this. (Win-win situation).

· Mediators are not necessarily lawyers.  Mediator doesn’t give award

· Usually the mediator offers a solution, acts as a go-between, helps facilitate a settlement.

· Arbitration:  deals with an award rendered by arbitrator (a trained legal professional).  May be binding on the parties.  Like an arbitration agreement on credit cards.  More formal than mediation, but still not litigation.  90% of arbitration is binding.

· For example, most contracts would be binding

· Very difficult to appeal an award

Chapter 3:
· Attorneys and the law:  Juris doctorate (3 years of law school after Bachelors).  Required to sit for the bar exam before you can practice in court.  Attorneys are governed by rules of conduct.  Must have 12 hours of CLE (continued legal education) to keep license.  FEES:
· Fixed fees:  set for certain types of law work (ex. Will drafting, contract negotiation, title searches)

· Hourly Rates:  fixed rate charged hourly for work done, usually trial or deposition work

· Contingency fees:  fees that are collected if your client wins the case.  Capped in many states.  For example, OK can’t be more than 50%.

· 3 parts of a lawsuit: Pre-trial, trial, and post-trial

· Pre-Trial:  (before you ever step in the court):  Pleadings, pretrial motions, discovery, and pretrial conference.

· Pleadings:  the complaint is filed by the plaintiff

· Must name party to suit, the facts and laws that have been violated, prayer for relief.

· The court will then issue summons

· The complaint and summons served on Defendant.

· After the complaint, an answer is filed by the Defendant.  Defendant answers complaint and either admits allegations, denies, or doesn’t answer.
· If the defendant denies all allegations, case proceeds.

· Cross-complaint is filed by defendant alleging counter claims against Plaintiff (plaintiff must then answer cross-complaint)

· If the defendant doesn’t answer( DEFAULT JUDGMENT is entered against the defendant.

· Pre-Trial Motions:  

1. Motion to dismiss= defendant files when they believe the plaintiff has failed to state a claim or there is insufficient evidence.

2. Motion to change venue= asks court to change the physical location of trial due to Pretrial publicity or hardship to defendant

3. Motion for judgment on the pleadings= either party can ask the court to decide the case based on the pleadings alone.
4. Motion for summary judgment= motion that requests the court to enter a judgment based on pleadings and discovery.  ***Can be made at any time BEFORE OR DURING THE TRIAL.

· Discovery:  the most important part of the trial (5 types).  This is where you find evidence used to impeach witnesses later (“were you lying then, or are you lying now?”) every case doesn’t go through every type of discovery.

1. Depositions= ORAL question and answer session.  (Can be on agreement of the parties or by subpoena).  

2. Interrogatories= done first, before depositions so attorney can ask for further explanation.  WRITTEN questions.  Very detailed question and must be answered or must provide a reason for not answering.  Given a certain time frame to answer.  Answers are signed under oath and notarized.

3. Production of documents= a very time consuming and expensive process. 

4. Request for admissions= written questions in a form to admit or deny. (For example: admit you were in the car when the accident happened). A stipulation of facts.

5. Physical or mental exam= JUDGE can order a person to submit to an exam if it’s a condition being sued on. For example, if they are pleading temporary insanity.

6. E-discovery= becoming an integral part of any case.  A person can go back and find emails, things scanned, etc.  Find imaging, recovery, full disclosure

· Discovery is helpful because it can help prove the case, solidify case, or bring in new evidence

· Pretrial Conference:  schedule by the judge.  Helps to clarify issues.  Issue discovery requests.  Motions to compel (for one side or the other(compels them to do something, like respond to a deposition).  Discuss how the trial will proceed.  Actually lay out the trial from voir dire to closing arguments.

· Trial:  Voir Dire (jury selection), opening statement, plaintiff’s case, defendant’s case, rebuttal and rejoinder, closing arguments, jury instructions and deliberations, entry of judgment and post-trial motions.

· During the plaintiff’s case, the attorney will call a witness, and then the witness will be cross-examined by the defense.  Plaintiff can redirect.

· During the defendant’s case, the attorney will rebut plaintiff’s case

· Plaintiff can rebut, or poke holes, in the defendant’s testimony

· Defendant can then answer plaintiff’s rebuttal through rejoinder

· Post-Trial:  judge enters verdict which becomes record.  The judge can overturn the verdict if finds jury bias or tampering.  

· Judgment NOV (notwithstanding the verdict):  when doesn’t think jury used the law correctly

· Judge can reduce damages in a civil trial called remitter
· Motion for new trial:  judge can grant if:
· After looking at evidence, jury erred

· Judge doesn’t think he can rule for the other side

· The Appeal:  in a civil trial, either party can appeal.  In a criminal trial, on the defendant can appeal.  A notice of appeal must be filed.  The appellant usually has to file bond

· Enforcement:  often very hard if defendant doesn’t have the money.  Usually can’t claim bankruptcy.  However, if I get a valid judgment, I can take it anywhere he is and use judgment against him (like garnishing his wages or putting a lean on his house, property, or business).

· FFC(full faith in credit
Chapter 4:
· “full faith and credit clause”:  a clause in Article 4, section 1, of the Constitution that provides that “full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state”.  This clause ensures that rights established under deeds, wills, contracts, and the like in one state will be honored by the other states and that nay judicial decision with respect to such property rights will be honored and enforced in all states.

· Ex: if you are married in Illinois under Illinois law, you are legally married in Oklahoma.

· Civil cases only*

· If a law conflicts with your own state law, it is not upheld or recognized.

· Reciprocity keeps people from feeling.  Judgment against a person.  Can bring them into court.

· State criminal laws are different, so not upheld.

· Goal is to make sure no state is too PROTECTIONIST

· Privileges and Immunities Clause:  Prohibits states from enacting laws that unduly discriminate in favor of their residents.  

· Cannot prohibit someone from another state entering your state or owning land, or doing business, getting a job, etc.

· Can allow such things as out of state tuition, higher licensing fees(you want your kids to stay in your state.  Also, if you are from a state, you pay taxes to the state. 
· Commerce Clause:  Article 1, section 8 of the Constitution empowers Congress to “regulate commerce with foreign nations and among the several states and with Indian Tribes”.  Commerce clause governs the movement of GOODS (NOT SERVICES).  

· This gives congress the power to regulate interstate commerce.

· INTRA state=within a state

· INTER state=means between several states
· Supremacy Clause:  Federal law is supreme.  It trumps state law.  Article 6 of the Constitution establishes that the federal Constitution and treaties are the SUPREME LAW of the land(thus, “supremacy clause”.

· If there is a direct conflict between a state law and federal law, federal wins.  There are loopholes(”Direct” is how California and Colorado get away with legalizing the medicinal use of marijuana. 
Gonzales vs. Raich(held: Congress’ Commerce Clause authority includes  the power to prohibit the local cultivation and use of marijuana in compliance with California state law. 
· Issue with Lopez(United States v. Lopez: the court held the Gun-Free school zones act of 1990 to be unconstitutional.

· Brady Hand Gun Bill

· Preemption:  a doctrine under which certain federal laws preempt, or take precedence over, conflicting state or local laws.
· When Congress chooses to act exclusively in an area otherwise subject to both federal and state regulations(a valid federal law PREEMPTS or takes priority over state law.

· Preemption is presumed when:

· Federal law is so pervasive, comprehensible, or detailed that it leaves state and local law no room to supplement… OR

· Federal law creates a federal regulatory agency that is empowered to enforce the law

· 99.9% of time there is an Administrative Agency (like FAA) in place(they will rule exclusively in their area of expertise.

· Different than supremacy clause because it deals with Administrative Agency
· Taxing and Spending Powers:  Article 1, Section 8 of the Constitution empowers Congress to “lay and collect taxes as long as a proposed measure BEARS SOME REASONABLE RELATIONSHIP to the revenue”.  

· Congress must be uniform in assessing taxes, thus Oklahoma cannon be taxed more than Texas for Federal Employment taxes.

· Congress is also in charge of paying the debts of the country.

· Uniform taxes must be assessed

· Federal govt. has ways around taxing( if trying to “punish” a state, it gets past laws because it deals with commerce.  

· Bill of Rights: the first 10 amendments to the Constitution.  A series of protections for individuals against various types of Federal govt. action (federal interference).  Bill of rights protects Natural persons and LEGAL person in most instances.  The incorporation doctrine brings the bill of rights to the people through the states in the 14th amendment.
· First amendment: Freedom of speech, religion, press, right to assemble peaceably and petition the government.

· Second amendment:  Right to keep and bear arms.

· Fourth amendment:  prohibits unreasonable searches and seizures of person or property.

· Fifth amendment:  guarantees the rights to due process of law, eminent domain, and double jeopardy (being tried again for an alleged crime for which one has already stood trial).

· Sixth amendment:  right to speedy and public trial by an impartial jury and with assistance of counsel.

· Seventh amendment:  right to jury trial in civil matters exceeding $20.

· Eighth amendment:  prohibits excessive bail and fines as well as cruel and unusual punishment.

· Tenth amendment:  state the powers not delegated to the state federal govt. nor to the state are reserved to the states and the people.

· Freedom of Speech:  1st amendment.  Speech is defined as verbal, written, and symbolic.  Symbolic=gestures, articles of clothing, flag burning, etc.  Gives the right to freely express opinions and ideas.

· Texas v. Johnson(flag burning case.  Unconstitutional to punish him for using rights to freedom of speech.

· Commercial Speech:  speech or communication that is made by businesses (usually print ads or advertising). Government can restrict if:

· it must seek to implement a substantial government interest.

· It must directly advance that interest.

· It must go no further than necessary to accomplish its objective.

· 95% of time, interest is safety.  

· Bad Frog Brewery Case(
· Bacardi Case(they had an advertising showing a naked woman along the side of a public bus.  Government forced them to remove it on the basis of safety purposes.  They told Bacardi they would allow the ad to appear elsewhere, just not on a moving bus that could cause accidents.  Because govt. was interested in safety and gave other options, Bacardi lost.  The government went no further than necessary.  Freedom of commercial speech has been met.
· Unprotected Speech:  (no first amendment protection).  

· Slander=the spoken word.  It is harder to fine though because it depends on who hears it being said

· Libel=the written word

· Pornographic=each state has the right to determine what is or isn’t pornographic

· Hate speech=something that insights a riot.  Can be taken to jail if violated

· Dangerous speech=yelling “hijack” in an airport or “fire” in a crowded theater

· Freedom of Religion:  under the first amendment.  First part of this amendment is the Establishment Clause and the second part is the Free Exercise Clause.
· Establishment Clause=prohibits govt. from establishing a state sponsored religion or promoting one religion over another.

· First thing to establish is “what is religion”.

· Can say “In God We Trust” or pray in Supreme Court because of Procedural Process(it’s historical, not a promotion.  

· Free Exercise Clause=government can’t interfere with someone exercising a religion they believe in and cannot compel a person to do something that is contrary to their religion.

· Second question to establish= “how do you accommodate and when do you have to accommodate someone’s religion?” HUGE issue is employment law.  You have to at least TRY to honor requests.  Ask individuals what they need in order to be accommodated.

· Government, however, CAN STEP IN if peoples’ lives are in danger.

· Ex. Amish child given life saving blood transfusion

· Ex. No human sacrifice

· Church of Lukumi Babalu Aye vs. City of Hialeah, Florida(sacrificing animals and drinking their blood.  Strictly banned that church and it was overturned because it directly targeted a religion.

· Arizona vs. Smith(2 Native Americans had a religious ceremony and smoked hallucinogens.  They showed up in a random drug test and were subsequently fired from their jobs.  They sued.  They lost, because, although a person has the right to practice their beliefs, they don’t have the right to break the law.

· Searches and Seizures:  fourth amendment.  Guarantees a person is to be secure in their persons, houses, papers, and effects. Search warrants must be based on trustworthy and credible evidence.  Search warrants must state exactly what is to be searched and what is being looked for.

· Deference given to police to come in if they feel the need to protect (includes the protection of people and evidence)

· PROBABLE CAUSE(they don’t need a search warrant for fear of evidence being destroyed. (Different in the business context).

· Self Incrimination:  Fifth Amendment.  Guarantees right against self incrimination (in other words, you do not have to take the stand and incriminate yourself).  

· KEY POINT(businesses however have to turn over business records if subpoenaed…this is an exception*

· Corporations are people in the eyes of the law with exception.  A business doesn’t have the right to “plead the 5th”.  If a person is asked something on behalf of a corporation, they can’t plead the fifth, but if it is personal, they can. (for example, Enron)

· Due Process:  the provisions of the fifth and fourteenth amendments to the constitution that guarantees that no person shall be deprived of life, liberty, or property without due process of law.  (procedural and substantive)  Rights can’t be taken without due process.  Due process deals with the individual.
· Procedural Due Process:  The government must give a person proper notice and the opportunity to be heard.  Requires that the person have at least an opportunity to object to a proposed action before an impartial, neutral decision maker.  For example: if a driver’s license is construed as property interest, the state must provide some sort of opportunity for the driver to object before suspending or terminating the license. 

· Must give person proper notice(either a hearing, trial, certified mail, etc.

· Cases of imminent domain or where banks repossess.  Give notice that something is being taken.  All kinds of PROCEDURES put in place.

· Before you can take life of person, there are all kinds of procedural hoops (ex. Death row inmates).

· Also, can’t be kept in jail without the opportunity to see a judge.
· Substantive Due Process:  protects a person’s life, liberty, or property against certain government actions regardless of the fairness of the procedures used to implement them.  Limits what the govt. may do in its legislative and executive capacities.  Legislation must be fair and reasonable in content and must further a legitimate governmental objective.  Only when state conduct is arbitrary, or shocks the conscience, will it rise to the level of violating substantive due process.
· Substantial.  A fundamental right will be protected UNLESS there is a COMPELLING govt. interest (like protecting a child).  This fundamental right can’t be taken away.  Like voting, the right to marry, right to procreate, right to practice religion, etc.  

· Something has to be CLEAR( we have to know what the law is to know if we’re breaking it.  Like a speed limit.

· Interest of state is weighed against individual.

· Equal Protection Clause:  State cannot deny to any person within its jurisdiction the equal protection of the laws.

· Prohibits government (state, local, or federal) from enacting laws that classify and treat **similarly situated persons** differently.

· 3 tests have been developed (levels of scrutiny):

1. Strict Scrutiny= any government activity that inhibits a fundamental right

2. Intermediate Scrutiny= discrimination based on gender or age

3. Rational Basis= test applied to classifications not involving a suspect or protected class.  Must be rationally related to the govt. objective.

Chapter 43:
· Administrative Agencies (AA):  the informal 4th branch of government.  Have same three powers as the federal government, but all wrapped up in one.  They can make, enforce, and adjudicate their own rules.  Not laid out anywhere in the Constitution.  Reason for having AA’s is because Congress can’t regulate and rule in every area.  The President and Congress have power to establish an AA.  Two types of AA’s:  Executive and Independent.

· Executive AA’s:  under the power of the executive branch.  Formed to assist the President.  (For example, OSHA- Occupational Safety and Health Administration in the department of Labor).

· Independent Regulatory Agencies (IR’s):  Set up to REGULATE AND INDUSTRY.  Designated from Congressional enabling statutes.  OUTSIDE the major executive departments, but still under the executive branch.  This is HANDS OFF though.  The President still has power and can influence, but an IR is outside the touch of the President

· FTC and SEC are examples of these types of regulatory agencies.

· ***The biggest difference between an executive AA and an IR AA, is the fact that the President can’t tough an IR.  They can report to the President but they are mostly responsible to the people.  They have fixed terms.  In reality, IR’s are responsible to no one, but in the long run, president still asserts power.  A person in a IR can’t be removed from office by the president.

· Administrative agencies are constitutional, but not specifically laid out in the constitution.  Article 1 of the constitution authorizes congress to delegate powers to AA’s.

· Administrative Procedures Act:  the “fall back” provisions that guarantee some sort of procedural due process in the event that congress does not give specific directives to an agency in their enabling statute.  Happens when congress delegates a power, but forgets to give powers to enable them to do their job.  ALL DESIGNED AROUND DUE PROCESS.

· The Process—Rulemaking:  AA’s form new law by implementing new rules or regulations binding on an industry in which they are in charge of controlling. For example: EPA governs the Clean Air Act and the Clean Water Act and they implement rules according to their enabling statutes.  Problems=not a lot of oversight.  They have the right to control and do what they want.  **AA rules are LAW.
· Legislative Rules:  those rules that are substantive in nature and are binding on an industry.  The “how and how not to”. (BINDING LAW

· Interpretive Rules:  Explains a rule—gives an interpretation of the guidelines. (NOT BINDING LAW

· The “HOW TO” of Rulemaking:  Note and comment rulemaking (most common)= publish Notice of Proposed Rule in the federal register.  There is then a comment period.  ALL CONCERNS AND COMMENTS (those that have validity) MUST BE ADDRESSED.  During the comment period, there can be hearings, letters, or phone calls.  Comment period is the essence of Due Process (procedural due process).  The industry is required to say, I see this, I understand you have a concern, and I’m logging it in.  Then comes the Final Rule.  They give plenty of time and notice.
· Investigative Powers:  the “Enforcement function”
· Inspections
· ***Subpoenas: 2 types. Extremely powerful.  If you don’t listen, the AA will shut you down
· Duces Tecum= Bring everything you have (books, papers, records, anything and everything)
· Ad Testificandum= person or agent is ordered to appear (personally testify)
· Search Warrants:  4th amendment protects against unreasonable searches and seizures, but if evidence is about to be destroyed, agency has the right to come in without a warrant.  Some industries are subject to searches without a warrant (ex. anything nuclear, missiles, ammunition, tanks, drugs on the controlled substance list, etc.)
· Abuse of Discretion standard:  if an agency is abusing its power, go to federal court for relief.  This is again dealing with DUE PROCESS.
· Adjudication:  “the Judicial” function.  If you have a complaint, look at negotiated settlement.  Cheaper to do this than formal process.  Also, sometimes it may be easier for a company to negotiate a settlement than to comply to a new rule by the AA.  For a formal Process, there is the complaint, answer, hearing, order, appeal, final order, appellate review (federal district court), and the court order (FINAL).  
· Hearings are before an Administrative Law Judge.  The judge renders the final order.  Then the company can appeal and it goes to a panel of 3 ALJ’s.  With the panel, they review the evidence and make a final order.  THEN AND ONLY THEN can you go to federal court for appellate review.  (must exhaust your remedies)
· Judicial Controls:  a person has to exhaust the administrative process before they can go to court (the Exhaustion and ripeness doctrine).  The agency will win at federal level because they are given deference.  They are all experts in the area in question.
· Look at:  procedural law, if they exceeded their authority, or violations of constitutional provisions.  
· Arbitrary and Capricious:  abuse of discretion.  The malicious abuse of power on the part of the AA.  Must show this to have any chance of winning against an AA.
· Public accountability:  
· Freedom of Information Act (FOYA)= an individual can go to an agency for information.  Information is mad public.  If a permit was applied for, then use FOYA to look at fee plans, who, how big, what does it entail.  Looked at by competition.
· Government in Sunshine Act= if an agency is having a meeting, by law it must be open to the public (unless they wish to go into an executive session for internal issues like firing an employee).
· Regulatory  Flexibility Act= helps protect small businesses
· Small Business Regulatory Enforcement Fairness Act= work to not unduly burden small businesses with excessive paperwork or new procedures.  Puts together loopholes for small businesses.
· State Administrative Agencies:  they parallel federal AA’s.  If there is a conflict between state and federal AA’s, Federal is supreme (look at supremacy clause)
· For judicial review, same procedure.  The issue in question must be ripe.
· Ripeness(AA isn’t going to hear a complaint unless it’s ripe.  No hypothetical unless something is about to happen or has just happened and needs to be stopped.
· Federal law will preempt a state’s law
· Under the preemption doctrine, if fed. Agency has decided to rule exclusively in an area, like FAA, the state can’t change it.  Controlled by the federal govt.  If OK tried to make a rule, it would be preempted.  Due process is key.
